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I. The Basics of Interstate Motor Carriers

There are two kinds of motor carriers: (1) interstate carriers and (2) intrastate
carriers. An interstate carrier provides transportation services across state borders and is
required to register with the Secretary of Transportation® while an intrastate carrier hasits
operations entirely within one state and does not affect interstate commerce.? Because the
federal government is limited to regulating only “interstate commerce,” federal
regulations governing motor carriers are only applicable to interstate carriers, and
intrastate carriers only have to comply with state laws governing commercial motor
vehicles.®> Many states, through their legislature or Public Service Commission, have
adopted the federal regulations governing motor carriers as applicable to intrastate
carriers and as a practical matter, removed the distinction between the two kinds of
carriers.* Theimportance of federal regulations on the motor carrier industry is discussed
throughout this handbook, and it is critical to an analysis of atrucking claim to determine
the applicability of these regulations to the carrier’ s operations.

**Practice Pointer: If amotor carrier operates as an intrastate carrier, review state laws
to determine the applicability of federal regulations to the carrier’ s operations.

149 U.S.C. §13901.

2 Progressive Casualty Insurance Co. v. Hoover, 809 A.2d 353 (Pa. 2002).
% Texasv. United States, 866 F.2d 1546 (5" Cir. 1989).

4 See Transportation Rules of the Georgia Public Service Commission.




A. Federal Registration

Before amotor carrier can begin interstate operations, the carrier must register
with the Federal Motor Carrier Safety Administration (“FMCSA”), obtain aUSDOT
number, and obtain operating authority from the FMCSA.> The motor carrier then must
file an identification report with the FMCSA® and mark each commercial motor vehicle
with the name of the motor carrier and the USDOT number.” The motor carrier must be
willing and able to comply with (1) the regulations of the Secretary of Transportation and
the Surface Transportation Board, (2) any safety regulations and safety fitness
regquirements imposed by the Secretary, and (3) the minimum financial responsibility
requirements.® Each interstate carrier is also required to register and pay filing feesto a
single participating State as its registration state, sometimes referred to asits “Home
State.”® The carrier must select the State in which it maintainsits principal place of
business as its Home State unless such State is not participating in the program.’® The
carrier’ s registration with a single State shall be deemed to satisfy the registration
requirements of all participating States.**

As part of the registration process, the carrier must file with its Home State: (1)
copies of its certificates and/or permits, (2) a copy of its proof of public liability security,
(3) adesignation of an agent for service of process, and (4) afee for the filing of proof of
insurance.™® A carrier must file any notices of cancellation or any replacement certificates
of insurance with its Home State in atimely manner.*® A carrier must maintain in each of
its motor vehicles a copy of itsreceipt indicating that it has filed with its Home State the
required proof of insurance and paid the required registration fees.** Each motor carrier
must designate a registered agent for service of processin each state that the carrier
operates.™ A registered agent may be canceled only by designating a substitute agent.*®
A form for the designation of a registered agent must be filed with the FMCSA. "’

In 2004, a safety permit program was instituted for the registration of al carriers
of hazardous materials.’® The safety permit program applies to both intrastate and
interstate carriers.”® Asrequired by the program, intrastate carriers of hazardous materials

®49 C.F.R. §385.301.
49 C.F.R. §390.19.
"49 C.F.R. §390.21.
849 U.S.C. §13902.
49 CF.R. §367.3(a).
049 CF.R. §367.3a).
149 C.FR. § 367.4(b).
1249 CF.R. §367.4(c).
349 C.F.R. § 367.4(d).
1449 C.F.R. §367.5(e).
549 C.F.R. §366.3 & 366.4(3).
149 C.F.R. §366.6.
749 CF.R. §366.2.
1849 C.F.R. §385.401.
949 CF.R. §385.403.



must apply for aUSDOT number and be subject to a compliance review but are not
subject to additional federal safety regulations.”® Intrastate carriers of hazardous
materials, like interstate carriers, must also file amotor carrier identification report and
mark their vehicles with the motor carrier’s name and USDOT number.#

In August of 2005, the President signed into law the “ Safe, Accountable, Flexible,
Efficient Transportation Equity Act: A Legacy for Users’ otherwise known as
SAFETEA-LU.? Thislegislation does not go into effect until January 1, 2007.
SAFETEA-LU makes drastic changes to the registration requirements for motor carriers
and does away with the current single state registration and service of process agent
systems.? Inits place, SAFETEA-LU establishes a Uniform Carrier Registration
&/Stem.m

**Practice Pointer: Send a public records request directly to the state Public Service
Commission or similar body to obtain a copy of any filings with the carrier’s “Home
State.”

B. Safety Fitness Ratings

An interstate carrier is required to meet minimum safety fitness standards.® In
order to meet these standards, a carrier must have adequate safety management controls
in place to reduce the risks associated with (1) commercial driver’slicense standard
violations, (2) inadequate levels of financial responsibility, (3) the use of unqualified
drivers, (4) improper use and driving of motor vehicles, (5) unsafe vehicles operating on
the highways, (6) failure to maintain accident registers and copies of accident reports, (7)
the use of fatigued drivers, (8) inadequate inspection, repair and maintenance of vehicles,
(9) improper transportation of hazardous materials, and (10) motor vehicle accidents and
hazardous materials incidents.”® The Federal Highway Administration (“FHWA”)
performs an annual compliance review on each carrier and assigns it a safety rating.>’” A
carrier’s safety rating is based on the adequacy of safety management controls, frequency
and severity of regulatory violations, frequency and severity of regulatory violations
identified in roadside inspections, the number and frequency of out-of-service
driver/vehicle violations, frequency of accidents, and the number and severity of
violations of state safety rules.”

The Federal Motor Carrier Safety Administration (“FMCSA”™) provides notice to
the carrier of its safety rating and reports alist of compliance deficiencies which the

249 C.F.R. § 385.403.

21 49 C.F.R. §390.3.

2 pyb. L. 109-59, August 10, 2005, 119 Stat. 1144.
2 Pub. L. 109-59, Title IV, § 4305.

2 pub. L. 109-59, Title IV, § 4304.

B A9 CF.R. §385.1.

%49 C.F.R. § 385.5.

2749 C.F.R. § 385.9.

2849 C.F.R. §385.7.



motor carrier must correct.”® A “satisfactory” rating means that the motor carrier hasin
place adequate safety management controls to meet the safety fitness standards.® A
“conditional” or “unsatisfactory” rating means a motor carrier does not have adequate
safety management controlsin place.®" A carrier rated “unsatisfactory” is prohibited from
operating commercial vehicles.** A carrier may petition the FMCSA for areview of its
rating after taking corrective actions to remedy any problems and defectsin its
operations.® Motor carriers domiciled in Mexico are subject to intensified monitoring by
frequent safety audits and inspections.®* A complete overview of the safety rating
process can be found at Appendix B to 49 C.F.R. 8§ 385. The safety rating and other
information for each registered interstate carrier is available at the website:
www.safersys.org.*

**Practice Pointer: Review the carrier’ srating profile on www.safersys.org for safety
deficiencies and other information on the carrier.

I1. Theories of Liability
A. Employer Liability

When the driver is an actual employee of the trucking company, sometimes
referred to as a“ company driver,” the company’sliability is governed by state common
law theories of agency.*® In such asituation, the motor carrier, as the employer of the
driver, is only responsible for the driver’s actions while he is acting within the scope of
his employment.®” A driver acts within the scope of his employment if his actions further
the carrier's business in any manner even if the driver’s conduct also benefits himself.*
A driver who violates a trucking company’s policies or procedures still acts within the
scope of his employment while his activities are related to the company’ s business.*
When a driver who has just delivered aload is operating a tractor-trailer while waiting for
another dispatch, ajury issue exists as to whether he is acting within the scope of his
employment with the motor carrier since his actions are not purely personal.*°

A driver is outside the scope of his employment as a matter of law when he drops
off histrailer at acarrier's facility and then departs on a personal mission.** A carrier
cannot be held vicarioudly liable for the rape of a hitchhiker by along haul driver since

49 C.F.R. §385.11.

% 49 CF.R. §385.3.

% 49 CF.R. §385.3.

%49 C.F.R. §385.13(a).

#¥ 49 C.FR. §385.17.

% 49 C.F.R. §385.103.

% 49 C.F.R. §385.19.

% Warner Trucking, Inc. v. Carolina Casualty Insurance Co., 686 N.E.2d 102 (Ind. 1997).
¥ 1d. at 105.

38 |_d

#1d. at 106.

“0 Wright v. Transus, Inc., 434 S.E.2d 786 (Ga. 1993).
! Parker v. Erixon, 473 S.E.2d 421 (N.C. 1996).



http://www.safersys.org/

his actions are not in furtherance of the interests of his employer and are clearly outside
the scope of his employment.** However, most jurisdictions hold that common carriers of
passengers are responsible for assaults and intentional torts against passengers by an
employee, even if the employee’ s motivation was entirely personal, under the theory that
apassenger carrier has a non-delegable duty to protect its passengers.

**Practice Pointer: If the driver is employed by the trucking company, review state law
governing agency.

B. Lease Liahility

Federal regulations require atrucking company that leases a vehicle and driver,
commonly referred to as an “ owner/operator” lease, to have “ exclusive possession,
control and use” of the leased vehicle.* Courts have used this requirement to hold the
trucking company responsible for accidents caused by aleased driver’s negligence under
the theory that the company, by allowing a driver to operate acommercia vehicle under
its interstate authorization, permits an otherwise unregulated truck and driver to be on the
road in interstate commerce.® Prior to the 1986 amendment to the Federal Motor Carrier
Safety Regulations (“FMCSR”), alessee motor carrier was required to remove its
placards and other identification markers from its vehicle before returning the equipment
to the owner and terminating the lease.*® Based on this former regulation, courts created
the doctrine of “logo” or “placard” liability by focusing on the use of a motor carrier’s
placards as amethod of imputing liability to the carrier.*” A motor carrier could not
eliminate its responsibility for the operation of leased equipment until it removed the
identifying placards from the unit even if it had made every attempt to obtain the placards
from the driver.”® Under the theory of logo liability, the trucking company could be held
liable for the driver’s negligence if the placards remained on the vehicle even though the
leased truck was not being driven on behalf of the company.*

In 1986, the provisions requiring the lessee motor carrier to remove the placards
before terminating the |ease were deleted, and instead the regulations allowed the lease to
state which party would remove the identification markers from the vehicle.®® Since this
amendment, courts have shifted away from relying on a carrier’ s placards on avehicle as
determinative of the existence of alease relationship and instead focused on the intent of

“2 C.C. v. Roadrunner Trucking, Inc., 823 F.Supp. 913 (D.Utah 1993).

*% Rabon v. Guardsmark, Inc., 571 F.2d 1277 (4™ Cir. 1978); Commodore Cruise Line, Ltd. v. Kormendi,
344 S0.2d 896 (Fla. 1977); St. Michelle v. Catania, 250 A.2d 874 (Md. 1969); Berger v. Southern Pacific
Co., 300 P.2d 170 (Cal. 1956); But see Sebastian v. District of Columbia, 636 A.2d 958 (D.C. 1994).

“ 49 CF.R. §376.12(c).

> Rediehs Express, Inc. v. Maple, 491 N.E.2d 1006 (Ind. 1986).

“6 Cosmopolitan Mutual Insurance Co. v. White, 336 F.Supp. 92 (D.Del. 1972).

4" K reider Truck Service, Inc. v. Augustine, 394 N.E.2d 1179 (IIl. 1979).

“8 Mellon National Bank & Trust Co. v. Sophie Lines, Inc., 289 F.2d 473 (3" Cir. 1961); Kreider Truck
Service, Inc. v. Augustine, 394 N.E.2d 1179 (1979).

“ Rodriguez v. Ager, 705 F.2d 1229 (10" Cir. 1983).

049 C.F.R. §376.12(c).




the parties to the lease.®® If the trucking company terminates the lease and attempts to
retrieve its placards and a cancellation receipt from the owner but is unable to obtain
them, then the company is no longer responsible for adriver’s actions even though its
placards are on the unit.>® Although the existence of a carrier’s placards on the truck is no
longer determinative in defining the duration of the lease, the use of the placardsis still
evidence to be considered in determining if the lease was in effect at the time of the
accident.®® If aleased vehicle is under a permanent lease to one motor carrier but then a
trip lease is executed to haul aload for another carrier, both carriers can be held
responsible under the regulations governing lease liability.>* The reason that the federal
regulations place responsibility on the lessee motor carrier for the operation of the
equipment is (1) to prevent carriers from avoiding safety regulations by the practice of
leasing equipment from non-regulated carriers, (2) to promote highway safety by insuring
that drivers furnished by exempt carriers as part of lease agreements do not violate safety
regulations in the operation of the leased equipment, and (3) to provide shippers and
other members of the public with financially responsible carriers.™

The current lease provisionsin the federal regulations require an interstate carrier
that leases a vehicle to (1) make the arrangement in writing signed by the parties
specifying the duration and the compensation to be paid by the carrier, (2) carry a copy of
the arrangement in each motor vehicle to which it applies during the period the
arrangement is in effect, (3) inspect the motor vehicle and obtain liability and cargo
insurance on it, and (4) have control of and be responsible for operating the vehiclein
compliance with the federal regulations and other applicable laws as if the motor vehicle
was owned by the carrier.>® Although federal regulations require awritten lease, the
failure to have a written lease does not absolve a trucking company from liability if an
oral lease exists.””

Thereisasplit in authority as to whether a motor carrier may avoid liability for a
driver’ s actions by showing that the driver was acting outside the scope of his agency
relationship when aleaseisin effect at the time of the accident.®® Most jurisdictions hold
that atrucking company is always responsible for adriver’s operation of aleased vehicle
for the duration of the lease.®® Other jurisdictions hold that a rebuttable presumption of

51 Jackson v. O’ Shields, 101 F.3d 1083 (5" Cir. 1996)

%2 Jackson v. O’ Shields, 101 F.3d 1083 (5" Cir. 1996); Graham v. Malone Freight Lines, Inc., 948 F.Supp.
1124 (D.Mass. 1996).

%3 Williamson v. Steco Sales, Inc., 530 N.W.2d 412 (Wis. 1995); Davisv. Rajbar, 266 A.D.2d 828 (N.Y.
1999).

% Simmons v. King, 478 F.2d 857 (5" Cir. 1973); Laux v. Juillerat, 680 F.Supp. 1131 (S.D. Ohio 1987);
Zamalloav. Hart, 31 F.3d 911 (9" Cir. 1994).

% | ndiana Refrigerator Lines, Inc. v. Dalton, 516 F.2d 795 (6" Cir. 1975).

%49 U.S.C. §14102(a).

5 Wilson v. Riley Whittle, Inc., 701 P.2d 575 (Ariz. 1985); Fuller v. Reidel, 464 N.W.2d 97 (Wis. 1990);
Zamalloav. Hart, 31 F.3d 911 (9" Cir. 1994).

%8 parker v. Erixon, 473 S.E.2d 421 (N.C. 1996).

% Baker v. Roberts Express, Inc., 800 F.Supp. 1571 (S.D. Ohio 1992); Wyckoff v. Marsh Bros. Trucking,
569 N.E.2d 1049 (Ohio 1991); Ryder Truck Rental Co., Inc. v. UTF Carriers, Inc., 719 F.Supp. 455
(W.D.Va 1989); Planet Insurance Co. v. Transport Indemnity Co., 823 F.2d 285 (9" Cir. 1987); Harvey v.
F-B Truck Line Co., 767 P.2d 254 (Id. 1987); Rodriguez v. Ager, 705 F.2d 1229 (10" Cir. 1983); Schedler




agency existswhen aleaseisin effect, and a motor carrier isonly responsible for a
driver’s acts within the scope of his agency.® Although the owner cannot be held liable
for adriver’s conduct under atheory of lease liability, the owner may always be held
liable under common law theories of vicarious liability.®* The mere presence of the
carrier’ slogo on the side of atruck in a hit and run accident is not sufficient to hold the
carrier responsible for the driver’s actions.®

Passengers in leased vehicles are “members of the public” who are protected by
the federal provisions governing amotor carrier’ s liability for the operation of aleased
vehicle.®® Thereisasplit in authority asto whether drivers or co-employeesin aleased
vehicle are “members of the public” who are protected by the federal regulations. Some
jurisdictions allow drivers and fellow employees to assert a cause of action against the
trucking company as would any member of the public.** Other jurisdictions hold that
drivers and co-employees are not intended beneficiaries of the federal regulatory scheme
and cannot rely on lease provisions to bring an action against the |essee motor carrier.®

A manufacturer of goods which is not amotor carrier cannot be held liable for a
driver’s actions based on leasing a vehicle from aregistered carrier where the
manufacturer does not control the transportation process under the lease arrangement.®®
A trucking company is not responsible for the actions of a driver escorting an oversized
load unless the escort driver is an agent and employee of the driver of the tractor-trailer
unit.®” The trucking company is not responsible for the conduct of the owner of the unit
while the owner is repairing the vehicle in warehouse or performing other functions
outside of the lease agreement.® The lease regulations do not render invalid
indemnification agreements between carriers, and an owner may be required by contract
to indemnify the trucking company for any loss caused by the owner’s negligence.®

**Practice Pointer: Request copies of any |ease agreement related to the tractor or
trailer.

C. Negligent Hiring, Entrustment or Retention

v. Rowley Interstate Transportation Co., Inc., 368 N.E.2d 1287 (I1l. 1977); Smmonsv. King, 478 F.2d 857
(5" Cir. 1973).

0 Mensing v. Rochester Cheese Express, Inc., 423 N.W.2d 92 (Minn. 1988); Penn v. Virginia nternational
Terminals, Inc., 819 F.Supp. 514 (E.D.Va. 1993); Wright v. Transus, Inc., 434 S.E.2d 786 (Ga. 1993);
Parker v. Erixon, 473 S.E.2d 421 (N.C. 1996).

¢! Hiltgen v. Sumrall, 47 F.3d 695 (5" Cir. 1995).

62 Thi v. Schneider National Carriers, Inc., 2005 WL 1703116 (W.D.Mo.)

® Price v. Westmoreland, 727 F.2d 494 (5" Cir. 1984); Powers v. Meyers, 655 N.E.2d 1358 (Ohio 1995).
® Proctor v. Colonial Refrigerated Transport, Inc., 494 F.2d 89 (4™ Cir. 1974); Johnson v. S.O.S.
Transport, Inc., 926 F.2d 516 (6™ Cir. 1991); Smith v. Johnson, 862 F.Supp. 1287 (N.D.Pa. 1994).

% White v. Excalibur Insurance Co., 599 F.2d 50 (5" Cir. 1979), cert denied, 444 U.S. 965, 100 S.Ct. 452,
62 L.Ed.2d 377 (1979); Riddle v. Trans-Cold Express, Inc., 530 F.Supp. 186 (S.D.1II. 1982).

€ | aPlant v. Cutlip, 258 A.2d 769 (N.Y. 1999).

" Brown v. Pettinari, 994 P.2d 1231 (Or. 2000); Kahrsv. Conley, 729 N.E.2d 191 (Ind. 2000).

8 Zimprich v. Broekel, 519 N.W.2d 588 (N.D. 1994).

% Transamerican Freight Lines, Inc. v. BradaMiller Freight Systems, Inc., 96 S.Ct. 229, 423 U.S. 28, 46
L.Ed.2d 169 (1975).




Negligent hiring involves the claim that the trucking company should not have
hired the driver because the company should have known that the driver was incompetent
at the time of his application for employment. Negligent entrustment is a slight variation
on this theme and encompasses the allegation that the trucking company should not have
entrusted atruck to the driver because of hisinexperience or hisinability to safely
operate acommercial vehicle. Negligent retention occurs when atrucking company
learns during the course of adriver’s employment that the driver isincompetent but
continues to retain the driver and alow him to operate a commercial vehicle.

A carrier has aduty to take steps to prevent injury to the driving public by
determining the competency of its drivers to operate a commercia vehicle.”® Federal
regulations outline a carrier’ s responsibilities to obtain background information on a
driver before the carrier can hire him, and afailure to comply with these regulations will
subject acarrier to aclaim for negligent hiring if compliance would have identified the
driver asincompetent.”* If the driver fails to meet the minimum standards required by the
federal regulations, then the trucking company can clearly be held liable for injuries
resulting from the driver’s operation of acommercial vehicle under atheory of negligent
hiring or retention.”® The real issue in most cases concerns the trucking company’s
liability for hiring adriver who has been involved in several prior accidents or has prior
moving violations but is not disqualified from operating a commercial vehicle under the
federal regulations. Whenever atrucking company hires or retains a driver who has more
than one accident or moving violation, then the company exposesitself to potential
liability for negligent hiring, entrustment or retention.” A trucking company is also
responsible for negligent hiring if the company hires the driver in violation of its own
policies and procedures concerning the number and severity of allowable traffic
violations.” As such, a carrier exposesitself to potential liability for negligent hiring
whenever it employs a driver who identifies past motor vehicle violationsin his
application for employment or whose violations are identified in the driver’ s moving
violations report obtained from a State agency.” If the trucking company fails to
investigate the driver’ s qualifications as required by the regulations, the company is
deemed to have knowledge not only of the violations and accidents disclosed to it, but
also of any facts about the driver’s history which would have been revealed had the
company performed the appropriate background checks.”® This doctrine of imputed
knowledge keeps the company from being rewarded for its failure to discover adriver's
record when it has a duty to obtain thisinformation.”’

Effective January 29, 2003, the federal regulations governing driver
disqualifications have been amended to provide for disgqualification of commercial

™ Guidry v. National Freight, Inc., 944 S\W.2d 807 (Tx. 1997).

" Wallenv. Allen, 343 SE.2d 73 (Va. 1986).

2 akes v. Minor, 620 N.E.2d 1015 (Ohio 1993).

" Boyd v. L.G. DeWitt Trucking Co., Inc., 405 S.E.2d 914 (N.C. 1991).
" Morrisv. JTM Materials, Inc., 78 SW.3d 28 (Tx. 2002).

> Boyd v. L.G. DeWitt Trucking Co., Inc., 405 S.E.2d 914 (N.C. 1991).
76 Smith v. Tommy Roberts Trucking Co., 435 S.E.2d 54, 57 (1993).
\d. at 57.




vehicle drivers for various lengths of time for serious traffic violations.”® Under this
comprehensive scheme, drivers are disqualified from operating a commercial vehicle for
60 days for any second conviction within athree year period of any combination of any
offense committed in acommercial vehicle of (1) speeding in excess of 15 mph over the
speed limit, (2) driving recklessly, (3) making improper or erratic lane changes, (4)
following the vehicle ahead too closely, (5) violating any motor vehicle traffic control
law arising in connection with afatal accident, or (6) driving without acommercial
driver'slicense.” (MVR with Disqualification, Appendix of Forms, X-9) A driver is
disgualified for one year for driving under the influence of alcohol or controlled
substances or leaving the scene of an accident, whether the offense occursin a
commercial vehicle or anon-commercia vehicle.® A driver isalso disqualified for a
year if he continues to operate acommercial vehicle after having been disqualified.®*
Motor carriers have an obligation to monitor the drivers for any disqualifying offenses,®
and these new provisions should give additional grounds for negligent hiring and
retention claims.

Negligent hiring, entrustment or retention claims are causes of action based on a
trucking company’ s direct negligence in employing an incompetent driver rather than on
vicarious liability for the driver’s actions.®® The company’s liability is not dependent
upon afinding that the driver was acting within the scope of his employment when the
tortious act occurred.®* Most jurisdictions will not allow a plaintiff to bring claims for
negligent hiring and retention when the trucking company admits an agency relationship
with the driver.® The basis for thisruleis that a company’ s admission of agency
establishes the liability link from the negligence of the driver to the carrier rendering
proof of negligent hiring and retention unnecessary and irrelevant.®® An exception to this
general rule exists when the plaintiff asserts a separate claim for punitive damages based
on the issues of negligent hiring and retention.?’ In this situation, evidence of negligent
hiring and retention can be presented to the jury as abasis for an award of punitive
damages.®®

While atrucking company clearly has a duty to investigate the driving experience
and qualifications of adriver, most jurisdictions have held that the company does not
have a duty to investigate the driver’s non-vehicular criminal background.®® Because

49 CF.R. § 383,51

49 CF.R. § 38351

%49 CF.R. § 383,51

8 49 C.F.R. §383.51.

8 49 C.F.R. § 383.51(a).

8 Boyd v. L.G. DeWitt Trucking Co., Inc., 405 S.E.2d 914 (N.C. 1991).

8 Morris at 14.

8 Colev. Alton, 567 F.Supp. 1084 (N.D. Miss. 1983); Bartjav. National Union Fire Insurance Co. of
Pittsburgh, PA, 463 S.E.2d 358 (Ga. 1996); Brown v. Larabee, 2005 WL 1719908 (W.D. Mo.); Leev. J.B.
Hunt Transport, Inc., 308 F.Supp.2d 310 (S.D.N.Y. 2004).

% Bartja at 361.

8 Smith at 57.

¥ 1d. at 57.

8 Connes v. Molalla Transport System, Inc., 831 P.2d 1316 (Col. 1992); C.C. v. Roadrunner Trucking,
Inc., 823 F.Supp. 913 (D.Utah 1993); Guidry v. National Freight, Inc., 944 S\W.2d 807 (Tx. 1997).




drivers are hired to transport freight and not to interact with the public as the company’s
representative, atrucking company does not have to perform an independent
investigation into adriver’s criminal past to determineif heisaviolent individual who
may attack or sexually assault a person.® It would also be cost- prohibitive for atrucking
company to conduct a criminal search on each driver since the company would have to
review court records from every jurisdiction with which the driver had any significant
contacts to complete the search.®* Accordingly, a trucking company cannot usually be
held responsible under a negligent hiring or retention theory for an intentional assault
inflicted by adriver.%

**Practice Pointer: Conduct discovery on the issues of negligent hiring and retention by
requesting relevant documents and deposing the company’ s safety director. If thereis
evidence of negligent hiring and retention, amend the complaint to add these claims and a
punitive damages claim based on the hiring of the driver to avoid any chance of having
the claims dismissed if the company admits agency.

D. Actions against Insurers for Negligent Hiring

Insurance companies are playing alarger role in the hiring process of new drivers
for small trucking companies. Instead of making an independent assessment of adriver's
qualifications, small trucking companies rely on their insurance company to make this
decision for them. The trucking company obtains the necessary information from the
new applicant and then submits the information to the insurance company. The insurance
company reviews the information and then determines if the insurer will provide
coverage for the new applicant. The trucking company’s decision to hire the driver is
based entirely on the “insurability” of the driver. In effect, the insurer is screening new
drivers for the trucking company and making the decision as to whether to hire the driver.
Although the insurer has no duty under state or federal law to screen drivers, the insurer
may be held responsible for negligently undertaking this duty if the insurer failsto reject
an unqualified or incompetent driver. There are no reported appellate decisions on this
theory of liability. However, state law on negligent undertaking appears to support a basis
of recovery.®

**Practice Pointer: If the trucking company isasmall business and there is not
sufficient liability coverage for the plaintiff’s injuries, examine the relationship between
the insurer and motor carrier to determineif the insurer controlled the screening of new
drivers.

E. Broker Liability

% Connes at 1321-1322. But compare, Malorney v. B&L Motor Freight, Inc., 496 N.E.2d 1086 (I11. 1986)
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criminal background checks on its drivers, company can be held responsible for failing to discover that
driver who raped hitchhiker had long history of sexual crimes.)

L C.C. at 924.
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% Osowski v. Smith, 586 S.E.2d 71 (Ga. 2003).




Another new theory of liability isbroker liability. A broker is an entity that does
not transport the load but deals with the shipper and motor carrier in arranging the
transportation.** A broker is often the “middle man” between the shipper and motor
carrier. Traditionally, the broker has avoided liability for any injuries caused by the
driver transporting the load by demonstrating that the motor carrier was an independent
contractor.® Because the broker is not the employer of the driver, it cannot be held liable
under atheory of agency or vicarious liability.” The broker may be held liable under a
negligent hiring theory if the broker did not properly screen the motor carrier and failed
to investigate the carrier’s safety record.®” Prior to hiring a motor carrier to transport a
load, a broker must at a minimum check the general safety statistics and evaluations of
the carrier and review any internal records of the carrier’s safety performance.® A failure
to properly evaluate a carrier’ s safety record will subject the broker to liability for
negligent hiring.*

**Practice Pointer: Determine if abroker was involved in arranging the transportation
and if the broker checked the motor carrier’s safety record.

F. Negligent Inspection, Maintenance or Repair

Many accidents are attributable to mechanical failures of parts or systemsin a
commercia vehicle. Federal regulations require motor carriers to systematically inspect,
maintain, and repair all motor vehicles subject to their control.® The regulations also
provide that all parts and accessories on acommercia vehicle must be kept in safe and
proper operating condition at all times.®* A trucking company must maintain the
following records for each vehicle under its control: (1) the identification of the owner
and style of the vehicle, (2) alist of the nature and due date of various inspection and
mai ntenance operations to be performed on the vehicle, and (3) arecord of inspection,
repairs and maintenance performed on the vehicle.’® These records must be maintained
for one year while the vehicle is either housed or maintained by the carrier and for six
months after the motor vehicle leaves the carrier’s control.*® A motor carrier can be held
responsible for any injury caused by its failure to properly inspect, maintain or repair any
equipment in its control.*® For example, if the brakes are discovered to be out of
adjustment after an accident, the trucking company can be found liable for failing to
properly conduct a pre-trip inspection and failing to properly adjust the brakes to keep
them within the federal limits.'®®
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**Practice Pointer: Have a qualified trucking expert conduct an inspection of the
vehicle as soon as possible after the accident to determine if mechanical problems played
any role in the accident and obtain a copy of any post-accident DOT, PSC or FHWA
inspection of the vehicle.

G. Violations of the Federal Motor Carrier Safety Regulations

The Federal Motor Carrier Safety Regulations (“FMCSR”) are a comprehensive
list of guidelines and specifications governing the operation and maintenance of
commercia vehicles. Every interstate motor carrier is required to be knowledgeabl e of
and comply with all the provisions of the FMCSR applicable to that motor carrier’s
operations.'® Every driver and employee must be instructed regarding compliance with
the FMCSR." Equipment and accessories required by the regulations must be
maintained in compliance with all applicable performance and design criteria'® No
person may aid, abet, encourage or require a motor carrier or its driversto violate any
safety regulation.’® A trucking company can be held liable for any injury resulting from
its violation an applicable provision of the FMCSR.™° An intrastate carrier or an entity
transporting an exempt commodity may not be held liable for injuries resulting from an
accident based on aviolation of the FMCSR but may be held liable under common law
theories of negligence.™'* Aswith other federal regulations, agenciesin most states have
adopted the provisions of the FMCSR as applicable to any commercial vehicles operated
within the state.*?

**Practice Pointer: Review the FMCSR to determine if the driver’s tractor-trailer met
federal specifications.

H. Shipper Liability

The shipper may be held liable if the accident was related to improper loading of
the vehicle. Under thistheory of liability, a shipper who participates in the loading
process is responsible under a common law theory of negligence for failing to properly
secure the load.™® Although the basis of recovery is common law negligence, the
FMCSR provides evidence of the applicable standard of care.™* If thetrailer is sealed
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beforeit is picked up by the motor carrier, it is presumed that the shipper participated in
the loading process.™

**Practice Pointer: If the accident involved aload shift, overweight vehicle or
improperly secured load, consider an action against the shipper for negligently loading
the vehicle.

|. Driver Fatigue

Many commercial vehicle accidents are caused by adriver’ s inattentiveness or
fatigue resulting from the operation of avehicle for an excessive amount of time. Federal
regulations prohibit a trucking company from allowing a driver to operate acommercial
vehicle while the driver’s ability or alertnessisimpaired by fatigue, illness, or any other
cause which would make it unsafe for the driver to operate the commercial vehicle. '
These regulations also prescribe a maximum number of hours that adriver can be on duty
during any day or week and require a driver to maintain adaily log of hiswork status.**’
(Driver’s Log, Appendix of Forms, X-5) A carrier has a duty to monitor its driver’slogs
through an appropriate log verification procedure and to establish proper controls of
driving time to ensure compliance with maximum hours of service regulations.**® The
purpose of these regulations is to prevent accidents caused by driver fatigue, and any
violation of these requirements is admissible to prove negligence for a subsequent
accident.™® Courts will usually not allow a plaintiff to proceed under atheory of liability
based on violations of the maximum hours requirements or driver’s logs provisions if
there is no evidence that the accident was related to driver inattentiveness or fatigue.*®

**Practice Pointer: Retain aqualified expert to examine the trucking company’s system
of monitoring itsdrivers’ hours of service.

J. Spoliation of Evidence

Federal regulations require interstate carriers to maintain and preserve records for
various lengths of time.'?! After an accident, a carrier will often destroy pertinent
records, either purposefully or in the ordinary course of its document retention
procedures. The destruction of documents, often referred to as spoliation, can lead to
sanctions against the trucking company.*? As a sanction for spoliation of evidence by a
party to an action, a court may (1) charge the jury that spoliation of evidence creates the
rebuttable presumption that the evidence would have been harmful to the spoliator, (2)
exclude any testimony about the evidence, or (3) enter judgment against the party which

15 Miller v. Rollins Leasing Corp., 1999 WL 739539 (Ohio 1999).

1649 CF.R. §392.3.

1749 C.F.R. § 395 et. seq.

18 Torres v. North American Van Lines, Inc., 658 P.2d 835 (Ariz. 1982).

119 NeSmith v. Bowden, 563 P.2d 1322 (Wash. 1977); Greist v. Phillips, 906 P.2d 789 (Or. 1995).
120 Smith v. Printup, 938 P.2d 1261 (Kan. 1997); Burke v. Maassen, 904 F.2d 178 (3" Cir. 1990).
121 49 C.F.R. Pt. 379, App. A.

122 RA. Siegel Co. v. Bowen, 539 S.E.2d 873 (Ga. 2000).




tampered with the evidence.'® The severity of the sanction must be determined

according to (1) whether the party seeking sanctions was prejudiced as aresult of the
destruction of the evidence, (2) whether the prejudice can be cured, (3) the importance of
the evidence, (4) whether the party who destroyed the evidence acted in bad faith, and (5)
the potential for abuse if expert testimony about the evidence is not excluded.** A few
jurisdictions even recognize a separate cause of action for spoliation of evidence.*®
These jurisdictions have set forth the element of the tort as (1) the existence of pending or
probable litigation involving the plaintiff, (2) defendant’ s knowledge of the pendency or
fact of the litigation, (3) destruction of evidence by the defendant designed to disrupt the
plaintiff’s case, (4) disruption of the plaintiff’s case, and (5) damages proximately caused
by the defendant’ s acts.™*®

The driving force behind imposing sanctions for spoliation is the concept that it is
unfair to have a plaintiff’s case adversely affected by the trucking company’ s failure to
preserve and maintain relevant evidence. The company will usually argue that the
destruction of the evidence was inadvertent and that the evidence would have been
preserved if it had only known that it was relevant to plaintiff’s case. The solution to this
problem isto send a spoliation letter by certified mail to the trucking company and its
representatives as early in the litigation as possible. (Spoliation Letter, Appendix of
Forms, X-1) A standard spoliation letter listsin detail certain items of evidence which
are to be “maintained and preserved” and not be “destroyed, discarded, changed,
repaired, or altered in any manner.” The letter states that this evidence is relevant to the
plaintiff’s cause of action and that the plaintiff will seek all sanctions allowed under the
law if the evidence is destroyed. Once the spoliation letter is received, the motor carrier
ison notice of the relevance of the listed items and must take affirmative steps to
maintain and preserve this evidence or risk the imposition of harsh sanctions. Because of
ethical considerations concerning direct contact with opposing parties, an attorney should
always review State Bar rules and regulations to make sure the content of his spoliation
letter is consistent with any ethical requirements.

Federal regulations designate the amount of time that most records must be
maintained.™?” Trucking companies must exercise reasonable care in choosing retention
periods for records that do not have a specific period of time designated in the federal
regulations, and the choice of retention periods shall reflect past experiences, company
needs, pending litigation, and regulatory requirements.*® States and other governmental
entities may prescribe longer retention periods for any category of records.™® A carrier
may destroy any records at its discretion after the required retention period expires.**
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Records may be maintained by any technology that isimmune to alteration, modification

or erasure of the underlying data and will enable production of an accurate and unaltered
131

paper copy.

**Practice Pointer: Send a spoliation letter as soon as possible to place the trucking
company on notice as to the importance of maintaining and preserving all relevant
documents.

K. Punitive Damages

Punitive damages are only warranted when the conduct of the trucking company
amounts to more than just negligence and instead demonstrates recklessness or a want of
care for the consequences of its actions.** In many jurisdictions, a plaintiff can recover
punitive damages against a company when the driver’s actions are reckless or wanton
under the same guidelines for imputing responsibility for adriver’'s negligence.™* In
these jurisdictions, the motor carrier isliable for any award of punitive damages based on
the driver’s misconduct, i.e., when the driver operates a vehicle under the influence of
alcohol or drugs or drives a vehicle with known mechanical problems.*** The trucking
company may be held directly liable for punitive damages if the driver’s history is so
egregious as to make the hiring or retention of the driver amount to reckless conduct on
behalf of the company.*> The company can also be held directly responsible for punitive
damagesif it has a common practice of ignoring federal regulations or failing to monitor
its drivers,*® or if it destroys documents to hide any potential violations.**

**Practice Pointer: Retain aqualified expert to determine if the trucking company is
complying with its obligations to monitor drivers under the federal regulations.

I11. Federal Requlations Governing Driver Qualifications

A. Pre-Employment Screening

Federal regulations require an interstate motor carrier to obtain certain
background information on a driver before hiring him.**® Most jurisdictions, through
rules issued by a state Public Service Commission or a similar entity, have adopted the
federal regulations as guidelines for intrastate carriers to complete the same background

3149 C.F.R. §379.7(a).

132 5 0.C.G.A. §51-12-5.1.

122 phillips v. Dallas Carrier Corp., 766 F.Supp. 416 (M.D.N.C. 1991).
13414, at 419-420.

1% gmith v. Tommy Roberts Trucking Co., 435 S.E.2d 54 (Ga. 1993).

% Torresv. North American Van Lines, Inc., 658 P.2d 835 (Ariz. 1982).
137 3.B. Hunt Transport , Inc. v. Bentley, 427 S.E.2d 429 (Ga. 1993).
%849 C.F.R. §391 et. seq.




checks.™®® Under the federal regulatory scheme, a driver applying for employment with a
trucking company must complete a comprehensive application listing any moving
violations or accidents for the three-year period prior to the date of the application and
identifying each motor carrier for whom the driver has worked for the past ten years.**
(Driver’s Application, Appendix of Forms, X-2) Within thirty days of hiring adriver, the
trucking company must make inquiries with the driver’s prior employers for the three-
year period prior to the date of his employment and must obtain a moving violations
report (“MVR”) from any state issuing a license to the driver for the preceding three-year
period.*** Federal regulations specifically require motor carriers to obtain from prior
employers: (1) employment verification, (2) alist of any accidents, and (3) violations of
acohol or controlled substances regulations and test results.**? The prior employers are
required to provide this information to the prospective employer.'*® The motor carrier
must verify that the driver is physically able to operate acommercia vehicle by obtaining
amedical examiner’s certificate to this effect.'**

The company must either give the driver aroad test to determine his ability to
operate acommercial vehicle or confirm that he has acommercial driver’ slicense
(“CDL") issued from ajurisdiction that requires the driver to pass aroad test as part of its
licensing procedure.** (Road Test, Appendix of Forms, X-3) If the driver is given aroad
test, he must be tested on his skill in (1) performing pre-trip inspections, (2) coupling and
uncoupling of units, (3) placing acommercia vehicle in operation, (4) using controls and
emergency equipment, (5) operating acommercial vehiclein traffic, (6) turning the
vehicle, (7) braking and slowing the vehicle, and (8) backing and parking the vehicle.'*
A company is also required to make sure that the driver is knowledgeable of the proper
manner of securing cargo before allowing him to operate a commercial vehicle.**” These
regulations provide only a minimum standard, and a motor carrier can adopt more
stringent requirements for its drivers.**®

**Practice Pointer: Verify that the trucking company actually contacted the driver’s
prior employers and examine closely any gapsin adriver’s employment history.

B. Federal Minimum Standards for Driver Qualifications
The federal regulations provide a minimum standard for determining the

qualifications of adriver.™® According to these regulations, adriver is qualified to
operate acommercial vehicleif he (1) isat least 21 years old; (2) can read and understand
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the English language sufficient to complete necessary reports, converse with the public
and understand traffic signs; (3) can by reason of experience and/or training operate
safely acommercia vehicle; (4) is physically qualified to operate acommercial vehicle,
(5) hasavalid CDL; (6) has completed the driver’s application for employment and has
provided the company with the required list of prior moving violations and accidents; (7)
is not disqualified under any federal regulation; and (8) has successfully completed a road
test or hasa CDL from ajurisdiction that requires the driver to pass aroad test as part of
its licensing procedure.*®

In addition to these specific qualifications, commercial drivers are also required to
have the requisite skill and knowledge to operate acommercial vehicle safely.™ Drivers
must have knowledge of (1) safety regulations, (2) commercial motor vehicle safety
control systems, (3) safe vehicle operations and control, (4) the relationship of cargo to
vehicle controal, (5) vehicle inspection procedures, (6) minimal hazardous materials
knowledge, and (7) air brake operations and control.™®* A driver must be familiar with
the proplgg manner of securing cargo and be able to secure properly any cargo transported
by him.

C. Entry Level Drivers

Anentry level driver isadriver with a CDL with less than one year of experience
operating acommercial motor vehicle in interstate commerce.™* Entry level drivers must
receive training from the motor carrier on (1) driver qualifications, (2) hours of service,
(3) driver wellness, and (4) whistleblower protection.™ A carrier must ensure that each
entry level driver has atraining certificate as proof that he received his entry level
training.™ A copy of the driver’straining certificate must be kept in the driver’s
qualification file.™ The regulations governing entry level drivers have been held to be
constitutional although critics claim that the rules do not contain enough substantive
training requirements.™®

D. Driver Disgualification

Effective January 29, 2003, the federal regulations governing driver
disqualifications have been amended to provide for disqualification for commercial
vehicle drivers for various lengths of time for serious traffic violations.*®® Under this
comprehensive scheme, drivers are disqualified from operating a commercial vehicle for
60 days for any second conviction within athree year period of any combination of any
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offense committed in acommercial vehicle of (1) speeding in excess of 15 mph over the
speed limit, (2) driving recklessly, (3) making improper or erratic lane changes, (4)
following the vehicle ahead too closely, (5) violating any motor vehicle traffic control
law arising in connection with afatal accident, or (6) driving without a commercial
driver's license.’® (MVR with Disqualifications, Appendix of Forms, X-9) A driver is
disqualified for one year for driving under the influence of alcohol or controlled
substances or leaving the scene of an accident, whether the offense occursin a
commercia vehicle or anon-commercial vehicle, and for causing afatality as aresult of
the negligent operation of acommercial vehicle.’® A driver isalso disqualified for ayear
if he continues to operate acommercial vehicle after having been disqualified. ®? Drivers
are also subject to disqualification for in excess of 60 days for violations of railroad
crossing regulations and for violations of out-of-service orders.*® The penalties increase
for multiple offenses or repeat violations of the same offense.'® A motor carrier has an
obligation to make sure that a disqualified driver does not operate a commercial
vehicle.'®

**Practice Pointer: Request copies of any records of disqualifications or out-of-service
citations concerning the driver.

E. Commercia Driver’'s Licenses

A driver may not operate acommercial vehicle unless the driver has obtained a
valid commercia driver'slicense (“CDL").®® A driver may have only one CDL at any
time.’®” CDLs are divided into three separate motor vehicle groups. Group A is for the
operation of any combination of vehicles with a gross vehicle weight rating (“GVWR")
in excess of 26,000 |bs. provided the GVWR of the vehicle(s) being towed isin excess of
10,000 Ibs.*®® Group B is for the operation of any single vehicle with a GVWR in excess
of 26,000 Ibs. or any vehicle towing avehicle not in excess of 10,000 Ibs.*®® Group Cis
for the operation of any vehicles not covered in Group A or B which is designed to
transport 16 or more passengers or is used in transporting hazardous materials.”® The
requirement for a CDL may be waived by State law in regards to farmers, firefighters,
emergency response vehicles, drivers removing ice and snow and the fireworks
industry.*’
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**Practice Pointer: Make sure the driver is not hiding prior violations by maintaining
more than one CDL.

F. Endorsementsto CDL

Specia endorsementsto a CDL arerequired in order for adriver to operate
certain commercial vehicles such as double/triple trailers, passenger vehicles, tankers or
vehicles transporting hazardous materials.*” A driver must demonstrate special
knowledge about coupling and uncoupling double/triple trailers to obtain a double/triple
trailer endorsement.*” In order to have a passenger endorsement, a driver must have
knowledge about proper procedures for unloading/loading passengers, use of emergency
exits, proper responses to emergency situations such asfires or unruly passengers, proper
procedures at railroad crossings and drawbridges, and appropriate braking procedures.™
A driver with atank vehicle endorsement must understand (1) causes, prevention and
effects of cargo surge on motor vehicle handling, (2) proper braking procedures when the
tank is empty, full and partially full, (3) differencesin handling baffled/ compartmental
tank interiors versus non-baffled ones, (4) differencesin cargo surge for each kind of
liquid, (5) effects of road grade and curvature on motor vehicle handling, (6) proper use
of emergency systems, and (7) retest and marking requirements.*”® In order to obtain a
hazardous materials endorsement, a driver must demonstrate that he has knowledge of
hazardous materials regulations, hazardous materials handling, operation of safety
equipment, and emergency response procedures.'”® School bus drivers must demonstrate
the ability to deal with passengers and skillsin loading and unloading children to obtain
an endorsement.*”’

G. Physical Requirements

A driver isnot physically qualified to operate a motor vehicleif he (1) haslost a
foot, leg, hand or arm or has an impairment of hisfoot, leg, hand or arm which interferes
with his ability to drive; (2) has diabetes mellitus requiring insulin for control; (3) hasa
serious heart condition; (4) has a history of respiratory dysfunction; (5) has high blood
pressure or joint or muscular problems which interfere with his ability to drive; (6) has
epilepsy or any other condition which might cause aloss of consciousness; (7) has a
mental or psychiatric disorder which interferes with his ability to drive; (8) has less than
20/40 vision with corrective lenses; (9) has significant hearing loss; (10) takes a
controlled substance which interferes with the ability to drive; or (11) hasaclinical
diagnosis of alcoholism.*”® The driver’s physical exam must be repeated every two years
or whenever a physical or mental injury or disease impairs his ability to perform his
normal duties.” If adriver is determined by a medical examiner not to be qualified to
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drive and the driver locates another physician to dispute the finding, the driver may apply
to the Director of Office of Motor Carrier Research and Standards to resolve the conflict
in medical evaluations.® A driver may also apply for awaiver of certain physical
defects which would otherwise result in disqualification.*®*

**Practice Pointer: Request copies of the driver’s medical records to determine his
physical qualifications.

H. Annual Review of Driving Record

During the course of adriver’s employment, the trucking company must perform
an annual review of the driver at |east every twelve monthsto determine if the driver is
still qualified to operate acommercial vehicle.'® (Annual Review, Appendix of Forms,
X-4) In conjunction with this review, the driver must provide a certified list of all moving
violations and accidents for the preceding twelve-month period.*®® The company is
required to run an MV R on the driver to verify this information.*® The company must
then consider the driver's accident record and driving history in deciding if the driver is
still qualified to operate a commercial vehicle.*®® The trucking company must give great
weight to violations that indicate that the driver has exhibited a disregard for the safety of
the public, such as speeding, reckless driving, or operating a vehicle while under the
influence of alcohol or drugs.*®

**Practice Pointer: Make sure the trucking company conducted an annual review of the
driver and actually considered whether he was qualified to continue operating a vehicle.

|. Maintenance of Driver’s Qualification File

The trucking company is required to maintain adriver’s qualification file on each
driver.’®” The driver's qualification file must contain: (1) the driver's application for
employment; (2) awritten record of inquiries to prior employers and any responses
received from them; (3) the pre-employment MV R on the driver; (4) results of any road
test or a copy of the driver’s CDL; (5) the driver’ s annual review; (6) the MVR on the
driver related to the annual review; (7) the driver’s certified list of moving violations and
accidents provided in conjunction with the annual review; and (8) the medical examiner’s
certificate of physical qualification.'® The documentsin the driver's qualification file
must be kept by the company for aslong asthe driver is employed by the company and
for an additional three-year period, except that documents related to the annual review
may be discarded following a subsequent annual review and the medical examiner’s
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certificate may be discarded every two years following the replacement with a new
certificate.® A motor carrier does not have to maintain a driver's quaification file on
any driver who is not regularly employed by the carrier if the driver is employed
regularly by another carrier and the other carrier certifiesin writing that the driver isfully
qualified to operate acommercial vehicle.'®

**Practice Pointer: Request the entire driver’ s qualification file.
J. Driver’s Duty to Notify His Employer of Violations

Within one business day after the date of the action, a driver must notify the
trucking company if hisdriver’slicenseis revoked, suspended or canceled, if he loses the
right to operate acommercial vehicle for any reason or if heisdisqualified from
operating a commercial vehicle.*®* A driver must notify the company of any violation of
any State or local law concerning motor vehicle traffic control within thirty days after the
date the driver is found to have committed the violation.*** A motor carrier may not
allow adriver to operate acommercia vehicle if the driver’s license has been revoked,
suspended, or canceled or the driver has more than one driver’s license.® The Surface
Transportation Board maintains a database on the licensing, identification and
disqualification of commercial drivers.***

IV. Alcohol and Controlled Substance Testing

Federal regulations establish strict guidelines for alcohol and controlled substance
use by drivers and testing by carriers.*® These guidelines apply to every person who
operates a commercial motor vehicle in commerce in any state if he is subject to the
commercial driver’s license requirements in the United States, Mexico or Canada.'®
Federal law preempts state law in regards to drug and alcohol testing of driversto the
extent that compliance with both the state and federal requirementsis not possible or
compliance with the state law is an obstacle to the accomplishment and execution of the
federal law.” Pursuant to this preemption provision, state and local governments may
not attempt to regulate the time and manner of amotor carrier’s drug testing program.*®

A. Use of Alcohol While On Duty
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A driver cannot use alcohol within 4 hours of going on duty or being physically in
control of or operating acommercial vehicle.’® A driver may not possess wine, beer or
distilled spirits while on duty or operating acommercial vehicle.?® A motor carrier
cannot permit a driver to operate acommercial vehicleif it appears by his conduct or
appearance that he has consumed alcohol within 4 hours.”®* Any driver who appearsto
have consumed alcohol within 4 hours of going on duty or operating a commercial
vehicle must be placed out-of-service for a 24-hour period.**

A driver also cannot use alcohol while performing a safety sensitive function®*®
and cannot report for duty or remain on duty requiring the performance of a safety-
sensitive function while having an alcohol concentration of 0.04 or greater.?®* A safety-
sensitive function includes operating a commercial vehicle, being present in a
commercial vehicle except time spent resting in a sleeper berth, waiting at aterminal,
facility or other property for dispatch unless the driver has been relieved by his employer,
inspecting, servicing or conditioning acommercial vehicle, loading or unloading a
vehicle or assisting in the loading or unloading process, or repairing or attending to a
disabled vehicle.® A trucking company is prohibited from allowing a driver who has
used al cohol within 4 hours,?® is using alcohol,?®” or has an alcohol concentration of
0.04 or greater®® to perform or continue to perform a safety sensitive function. A driver
who is found to have an acohol concentration of greater than 0.02 but less than 0.04
cannot perform or continue to perform safety-sensitive functions until at least 24 hours
after the alcohol test.?® A jury issue exists as to whether an intoxicated driver acts
outside the scope of his employment with the trucking company when the company’s
policies forbid alcohol use.*

**Practice Pointer: Request copies of al alcohol tests performed on the driver and
correspondence with prior employers about alcohol use.

B. Use of Controlled Substances While On Duty

A driver cannot use a controlled substance when reporting for or remaining on
duty requiring the performance of a safety-sensitive function unless the use of the
controlled substance is pursuant to the instructions of a physician who has advised the
driver that the substance will not adversely affect his ability to safely operate a
commercial vehicle.?* A motor carrier may require adriver to disclose any therapeutic
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drug use related to amedical condition.”*? A driver cannot report for duty, remain on
duty or perform a safety sensitive function if he tests positive for controlled
substances.?** An employer is prohibited from allowing a driver who has used controlled
substances®™ or tests positive for a controlled substance® to perform or continue to

perform a safety sensitive function.

**Practice Pointer: Request copies of all controlled substances tests performed on the
driver and correspondence with prior employers about drug use.

C. Pre-Employment Alcohol & Drug Screening

A trucking company must provide its drivers with educational material explaining
its policies and procedures and federal guidelines concerning alcohol and controlled
substance testing prior to conducting a pre-employment alcohol and controlled substances
screen.?!® A motor carrier must complete a pre-employment screen of adriver for alcohol
and controlled substances before the driver performs his first safety-sensitive function for
the carrier.?!” A carrier may not allow adriver to perform a safety-sensitive function until
the driver has undergone an alcohol test with aresult indicating an alcohol concentration
less than 0.04 and has undergone a controlled substances test with a negative result.”® A
carrier does not have to perform a pre-employment alcohol test if the driver has been
tested in the last six months with aresult of less than 0.04, and the carrier ensures that the
driver’s prior employer has no record of aviolation of the alcohol use prohibition within
the last six months.?*®

A pre-employment controlled substance test is not necessary if the driver was
tested for controlled substances within the past six months or was involved in arandom
testing program for the past twelve months AND the carrier contacts the driver’s prior
employer to ensure that the driver did not violate any prohibitions within the past six
months.??® A carrier who does not conduct a pre-employment screen under the
aforementioned exceptions must obtain a copy of the driver’s alcohol and/or drug testing
records from his prior testing program.”* A carrier who does not employ adriver but
uses him more than once a year must obtain the driver’s alcohol and controlled substance
testing records from his primary employer every six months or must conduct its own
testing of the driver.?
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A carrier must also request all alcohol test results greater than 0.04, all positive
controlled substances results, and all refusals to be tested from adriver’s prior employers
for the two-year period preceding the application for employment.”® This information
must be reviewed by a carrier no later than 14 days after the first time adriver performs a
safety-sensitive function.?®* If a carrier cannot obtain these records after making a good
faith effort, the carrier must document in the driver’s qualification file the efforts made to
obtain the records.?”® A carrier who obtains information that a driver has violated the
alcohol or controlled substances requirements may not employ the driver until the carrier
has obtained information on subsequent compliance with the referral and rehabilitation
requirements.??°

**Practice Pointer: Request all pre-employment drug and alcohol screens and any
information provided to drivers about drug and alcohol testing.

D. Reasonable Suspicion Testing

If amotor carrier has a reasonable suspicion that a driver has violated the al cohol
use prohibitions, the carrier must require the driver to submit to testing.®” This
reasonabl e suspicion must be based on the appearance, behavior, speech or body odor of
the driver.??®® A supervisor or company official who has received specific training
regarding the use of alcohol shall make the determination that a reasonable suspicion to
conduct testing exists.”*® Carriers are required to provide these supervisors with at least
one hour of alcohol misuse training and one hour of controlled substances training in
order to identify violators.?* The supervisor must witness the alleged violation during,
just preceding or just after the period of the workday.?** The supervisor making the
determination is prohibited from conducting the alcohol test on the driver.?** If the
alcohol test is not performed within two hours of the determination of a reasonable
suspicion, the carrier must prepare and maintain arecord stating the reasons the test was
not completed in atimely fashion.? If the carrier fails to conduct atest within eight
hours, the carrier shall cease any attempts to complete the test.>** After a determination
that a reasonable suspicion exists for aviolation, a carrier may not allow a driver to report
for duty or remain on duty requiring the performance of safety-sensitive functions until
an alcohol test is completed with aresult of less than 0.02 blood alcohol concentration, or
twenty-four hours has elapsed since the alleged violation.*®

%23 49 C.F.R. § 382.413(a)(1).
2449 C.F.R. § 382.413(b).
49 C.F.R. § 382.413(c).
225 49 C.F.R. § 382.413(q).
22749 C.F.R. § 382.307(a).
28 49 C.F.R. § 382.307.

9 49 C.F.R. § 382.307(c).
%0 49 C.F.R. § 382.603.

%1 49 C.F.R. § 382.307(d).
%2 49 C.F.R. § 382.307(c).
3 49 C.F.R. § 382.307(e)(2).
24 49 C.F.R. § 382.307()(2).
%% 49 C.F.R. § 382.307(€)(4).



A carrier must also conduct a controlled substance test if the carrier has a
reasonable suspicion that a driver has used a controlled substance.”* The carrier’s
reasonabl e suspicion must be based on the behavior, speech and body odor of the driver
especialy any indications of chronic or withdrawal effects of controlled substance use.*’
A supervisor or company official who has received specific training regarding the use of
controlled substances shall make the determination that a reasonable suspicion to conduct
testing exists.?*® The supervisor must make a written record of the observations leading
to the controlled substance testing within twenty-four hours of the occurrence or before
the results of the test are released, whichever is earlier.?*

E. Random Drug & Alcohol Testing

A carrier must also conduct random alcohol and drug testing on a certain
percentage of its drivers per year regardless of their conduct.?* The testing must be
unannounced and the dates for administering the tests must be spread reasonably
throughout the calendar year.?*

F. Post-Accident Testing

A trucking company must perform adrug and alcohol test on adriver whenever
heisinvolved in an automobile accident resulting in a fatality.**? Testing is also required
when the investigating officer issues a citation to the driver involved in the accident and
the accident causes bodily injury requiring immediate treatment away from the accident
scene or the accident causes disabling damage to any motor vehicle which must be towed
from the scene.®*® Disabling damage does not include damage which can be remedied at
the scene without special tools or parts, tire damage without any other damage, headlight
or taillight damage, or damage to turn signals, horn or windshield wipers.?** The post-
accident testing should occur as soon as practicable after the accident.?* A motor
carrier’s cancellation of a scheduled post-accident test is admissible as evidence tending
to show that the carrier was trying to conceal the driver’s potential use of alcohol or
controlled substances.?*®

If the alcohol test cannot be administered within two hours of the accident, the
carrier must maintain on file arecord indicating the reason the test was not promptly
administered.?*’ If the alcohol test cannot be completed within eight hours, the carrier
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shall cease attempts to conduct the test.?*® The controlled substance test must be
performed within 32 hours following an accident, and if not completed within thistime
frame, the carrier shall cease attempts to conduct the test and shall maintain arecord
stating the reasons the test was not promptly administered.?*® A carrier does not have to
conduct an alcohol or controlled substance test if Federal, State or local officials have
already conducted a breath or blood test for acohol and a urine test for controlled
substances.”® A carrier must provide a driver with the necessary information to complete
the post-accident testing, and a driver must take all reasonable steps to comply with the
testing procedures.®* The requirement for post-accident testing does not apply to an
occurrence involving boarding or exiting a stationary vehicle, the unloading or loading of
cargo, or the operation of a passenger vehicle not for hire.?? A driver may not use
alco?sgl for eight hours after an accident if he is required to take a post-accident alcohol
test.

**Practice Pointer: Request all post-accident drug and alcohol test results and notations
about the failure to perform post-accident testing.

G. Refusal to Submit to Testing

Any person who holds acommercial driver’slicense or drives acommercial
vehicle is deemed to have consented to alcohol and controlled substances testing as
required by federal regulations.”®* A trucking company is prohibited from allowing a
driver who refuses to submit to testing to perform or continue to perform a safety
sensitive function.®® Refusal to submit means that the driver (1) fails to provide adequate
breath upon request for an alcohol test without avalid medical explanation, (2) failsto
provide an adequate urine sample upon request for controlled substance testing or (3)
engages in conduct that clearly obstructs the testing process.?*®

H. Alcohol & Controlled Substance Testing Policies and Procedures

Alcohol and controlled substance testing must comply with federal regulations
dictating the proper methods of taking and preserving samples and performing the
tests.®’ A driver may be terminated for failure to pass a drug or acohol test*® aslong as
the motor carrier’s drug testing program meets federal specifications.”® A carrier may
retain an independent agency to perform the actual testing on the drivers. If the agency
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fails to conduct the testing in an appropriate manner, the carrier cannot be held liable for
the agency’ s actions.?®® A motor carrier may also enforce alcohol and controlled
substances policies and procedures that are more stringent than the guidelines contained
in the federal regulations.?**

|. Rehabilitation

A trucking company must inform a driver who violates the alcohol or controlled
substances prohibitions of the resources available to assist him in evaluating and
resolving problems associated with alcohol and controlled substances abuse.?®* The
driver must then be evaluated by a substance abuse professional to determine the kind of
assistance needed for his rehabilitation.?®® A carrier must ensure that a driver who isin
need of assistance in resolving problems associated with alcohol misuse and/or use of
controlled substances is subject to unannounced follow up testing as directed by a
substance abuse professional.”** The driver shall also be routinely evaluated by a
substance abuse professional to make sure the driver complies with his treatment plan.?®
Before a driver who has violated the alcohol prohibitions can return to duty requiring the
performance of a safety-sensitive function, the driver must be given an alcohol test with a
result less than 0.02 blood alcohol concentration.”® A driver must take a controlled
substances test indicating a verified negative result for controlled substances use before
he can return to work after aviolation of the controlled substance guidelines.?®” The
carrier does not have to provide referral, evaluation, and rehabilitation servicesto adriver
if the violation is discovered as aresult of pre-employment testing.”®

J. Retention & Disclosure of Records

A motor carrier must retain for five years: (1) driver alcohol test resultsindicating
an alcohol concentration of 0.02 or greater; (2) any verified positive controlled substance
test results; (3) documentation of refusals to submit to alcohol or controlled substance
testing; and (4) evaluations and referrals to rehabilitation specialists.”® The carrier must
retain for one year any records of negative and canceled controlled substances test results
and alcohol test results with aresult of less than 0.02.2”° All records regarding the
training of drivers and supervisors must be maintained during the time of their
employment and for an additional two years.?”* Carriers are also required generally to
maintain any documents (1) related to random drug testing, (2) generated in connection
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with decisions to administer reasonable suspicion alcohol or controlled substances tests,
(3) generated in connection with post-accident tests, (4) related to arefusal to submit to
testing, (5) generated in connection with verifications of a driver’ s testing from prior
employers, (6) related to adriver’s evaluation and consultation with a substance abuse
professional and (7) related to educational or training materials provided to drivers
including the carrier’ s testing policies and procedures.?”? A trucking company must
prepare and maintain a summary of its alcohol and controlled substances testing results
for the previous calendar year when requested by the Secretary of Transportation, any
DOT agency, or any State or local officials with regulatory authority over the company or
its drivers.>”® Documents regarding testing of a driver may only be released by consent of
the driver, by request of the National Transportation Safety Board, by request of a
subsequent employer with the consent of the driver, by request of Secretary of
Transportation, any DOT agency, or any State or local officials with regulatory authority
over th2e7 4carrier or itsdrivers or in conjunction with an action for benefits sought by a
driver.

V. Hours of Service Regulations
A. Changes to Hours of Service Regulations

On April 28, 2003, the FMCSA issued the first significant revision to the Hours of
Service regulations in more than 60 years. The new regulations took effect on January 4,
2004. On July 16, 2004, the U.S. Court of Appeals for the District of Columbia Circuit
ruled that the new regulations were unconstitutional because the agency had not taken
appropriate steps to determine the effect of the regulations on the health of commercia
drivers.?” Congress subsequently provided through the Surface Transportation
Extension Act of 2004 that the new regulations would remain in effect until afinal rule
could be instituted addressing the District of Columbia Court’s concerns.’”® In adherence
with the court’ s ruling, the FMCSA conducted extensive research concerning the new
hours of service regulations and adopted afinal rule identical to the 2003 regulations.
The regulations passed in April of 2003 are still currently in effect.?”’

B. Maximum Hours of Service

Based on the new regulations, adriver carrying property cannot drive more than
11 hours following 10 consecutive hours off-duty.“”® A driver cannot operate a
commercial vehicle for any period after having been on duty 14 hours following 10
consecutive hours off-duty.*”® A driver carrying passengers cannot drive more than 10
hours following 8 consecutive hours off-duty or operate acommercial vehicle for any
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period after having been on duty 15 hours following 8 consecutive hours off-duty.”® A
driver cannot operate a commercia vehicle after having been on duty 60 hoursin any 7
consecutive days if the employing motor carrier does not operate commercial motor
vehicles every day of the week and cannot operate acommercial vehicle after having
been on duty 70 hoursin any consecutive 8 days if the employing motor carrier operates
commercial vehicles every day.”®*

On duty time means all time from the time a driver begins to work or is required
to be in readiness to work until the driver isrelieved from work including: (1) all time at
aplant, terminal, facility or other property waiting to be dispatched, unless the driver has
been relieved of duty by the carrier; (2) all time inspecting, servicing, or conditioning any
commercial vehicle; (3) all time spent at the driving controls of acommercial vehiclein
operation; (4) all timein or upon acommercial vehicle, except in the sleeper berth; (5) al
time loading or unloading a commercial vehicle, supervising or assisting in the loading or
unloading, attending a vehicle being loaded or unloaded, remaining in readiness to
operate the commercia vehicle or in giving or receiving receipts for shipments loaded or
unloaded; (6) all time repairing, obtaining assistance or remaining in attendance upon a
disabled vehicle; (7) all time spent providing a breath or urine sample, including travel
time, to perform atest required by federal regulations; (8) all time performing any work
on behalf of the motor carrier and (9) all time performing compensated work for any
person or entity.?*> When adriver at the direction of the motor carrier is traveling, but not
driving or assuming any other responsibility to the carrier, such time shall be counted as
on duty time unless the driver is afforded at least 10 consecutive hours off duty when
arriving at his destination, in which case he shall be considered off duty for the entire
period.?®®* A motor carrier may not permit a driver to operate acommercial vehiclein
violation of the maximum hours of service.?®*

**Practice Pointer: Retain aqualified expert to examine the steps taken by the trucking
company to monitor adriver’s hours of service.

C. Exceptionsto Hours of Service Requirements

A driver who encounters adverse driving conditions and cannot safely complete
his run within the required maximum driving time may drive an additional 2 hoursto
complete the run or reach a place of safety.?® In case of an emergency, adriver may also
complete his run without being in violation of the maximum hours of service if the driver
could have reasonably completed the run absent the emergency.?* The maximum hours
of service requirements do not apply to a driver-salesperson who drives less than 40
hoursin any period of 7 consecutive days.”®’ The regulations also do not apply to drivers
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of commercial vehicles engaged solely in making local deliveriesto the ultimate
consumer during the Christmas holidays from December 10" to 25", 2% and the
transportation of agricultural commodities within a 100 mile radius during planting or
harvesting seasons.?*

**Practice Pointer: Exempt employees are required to keep information about their
hours of service although they do not have to keep driver’slogs.

D. Driver'sLogs

A driver must record his duty status on adaily log grid for each 24-hour period.?®
(Driver’s Log, Appendix of Forms, X-5) The driver’s duty status must be recorded as (1)
“Off duty” or “Off”, (2) “Sleeper Berth” or “SB”, (3) “Driving” or “D”, (4) “On-duty not
driving” or “On.”** The driver must identify the city, town or place where any change of
status occurs.”®? In addition to completing the grid, the driver must identify the total
miles driven per day and the total hours on duty.?*® The driver must complete al entries
legibly and in his own handwriting.?** The daily log must be forwarded to the trucking
company within 13 days following completion of the form.?*® The requirement for
keeping daily logs does not apply to drivers who operate within a 100-mile radius of the
normal work reporting location if the driver is released from work within 12 consecutive
hours, has at least 10 hours off-duty time, does not exceed 11 hours maximum driving
time, and the trucking company maintains accurate and true time records of the driver’s
work for aperiod of six months.?*

A motor carrier, when using adriver for the first time, must obtain asigned
statement from the driver giving the total time on duty during the immediately preceding
7 days.?®” When a driver works for more than one carrier, he must submit his daily logs
to each carrier with entries indicating both his status and the carrier he served during that
period.”® A motor carrier must maintain records of duty status and all supporting
documents for each driver it employs for a period of six months from the date of
receipt.”® A driver must retain a copy of each record of duty status for the previous 7
cons%cogtive days which shall be in his possession and available for inspection while on
duty.
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A driver may use an automatic on-board recording device in lieu of handwritten
logs provided the information is retrievable on demand.*** A motor carrier must monitor
its drivers to ensure compliance with the provisions regarding recording his duty status
time.3 A carrier’s destruction of driver’'slogs or related documents may giveriseto a
presumption that the evidence was not preserved because it was unfavorable to the carrier
and, therefore, that the driver must have violated the federal regulations.>®A driver
cannot be forced to testify about his violation of the hours of service regulations over a
Fifth Amendment objection since he would be subject to prosecution for any violation.***
However, driver’s logs are not documents protected by the 5" Amendment privilege
since the driver isrequired by law to maintain the logs.*®

**Practice Pointer: Request not only the eight days of driver’slogs from before the
accident but also any bills of lading, weight tickets, hotel receipts and other similar
documents needed to verify the accuracy of the driver’slogs.

E. Violations of Hours of Service Provisions

A driver will be declared out of service if he drives after being on duty in excess
of the maximum periods or if he failsto have arecord of duty status current on the day of
examination and for the prior 7 consecutive days.*® A carrier may not allow adriver who
has been declared out of service for violating the maximum hours regulations to operate a
motor vehicle until he may lawfully do so under the rules.> A driver who has been
declared out of service for failure to prepare arecord of duty status cannot operate a
commercial vehicle until he has been off duty for 10 consecutive hours.>® A driver must
notify the carrier within 24 hours of being placed out of service for such aviolation.**®

**Practice Pointer: Request information about prior violations of hours of service
regulations by the motor carrier and its drivers.

V1. Federal Motor Carrier Safety Regulations

The Federal Motor Carrier Safety Regulations (“FMCSR”) are applicable to all
employers, employees, and commercial motor vehicles which transport property or
passengers in interstate commerce.*!° Whether transportation is interstate or intrastate is
determined by the essential character of the commerce, manifested by a shipper’s fixed
and persisting intent at the time of the shipment which is ascertainable from al the facts
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and circumstances surrounding the transportation scheme.®"* The central focusin this

inquiry is whether or not the ultimate destination of the shipment isidentified asa
location outside the state at the time the transportation is arranged.®? By statute, a State
may require carriers involved in intrastate transportation or hauling exempt commodities
to comply with the FMCSR.*"

The FMCSR are minimum standards for commercia vehicles.*'* Every interstate
motor carrier and driver must be familiar with and comply with the standards contained
in the FMCSR.3" A motor carrier cannot allow a vehicle to be operated unlessit meets
the minimum standards set forth in the FMCSR.*'® Motor carriers are required to make
sure all drivers comply with the provisions of the FMCSR.**’ No one can aid, abet,
encourage or require amotor carrier or driver to violate the FMCSR. 3!

**Practice Pointer: If the trucking company operates as an intrastate carrier, review
state law to determine if the state has adopted the FMCSR as applicable to all operations
in the state.

A. Exemptionsto the FMCSR

The FMCSR do not apply to (1) motor vehicles transporting only school children
and teachersto or from school, (2) motor vehicles providing taxicab services, (3) motor
vehicles operated by or for a hotel to transport hotel patrons between the hotel and alocal
station, (4) motor vehicles controlled and operated by a farmer and transporting the
farmer’s agricultural products or suppliesto the farm, (5) transportation of ordinary
livestock, agricultural or horticultural commodities, (6) motor vehicles used to distribute
newspapers, (7) transportation of passengers or property incidental to transportation by
aircraft or transportation of property by motor carrier because of adverse weather
conditions or mechanical failure of the aircraft, (8) the operation of amotor vehiclein a
national park or monument, (9) motor vehicles carrying less than 15 passengers to and
from work, (10) transportation of used pallets and empty shipping containers, (11)
transportation of natural, crushed or vesicular rock to be used for decorative purposes,
wood chips, or broken, crushed or powdered glass, (12) transportation entirely within a
municipality or in acommercial zone adjacent to a municipality unless part of a
continuous carriage from outside the municipality or zone, (13) transportation by motor
vehicle provided casually, occasionally, or reciprocally but not as a regular occupation or
business.*!® An entity engaged in a business other than transportation for hire does not
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have to comply with the FMCSR.3*° The FMCSR do not apply to a company that hires an
independent contractor to transport goods when the company is not in the transportation
business.**

B. Non-Exempt Commodities

Although agricultural products are generally exempt from the FMCSR, by statute,
the transportation of the following products are NOT exempt from the FMCSR: animal
fats, butter, canned fruits and vegetables, carnuaba wax, charcoal, cheese, coal, cocoa
beans, coffee beans, cotton yarn, diatomaceous earth, frozen dinners, alfalfa pellets,
certain feeds, fertilizer, fish, flagstone, flour, forest resin products such as turpentine,
certain fruits and berries, popped popcorn, precooked rice, wheat germ, gravel, any
product of a slaughtered animal, hay sweetened with molasses, hemp fiber, green and
salted hides, insecticides, limestone, monkeys, race horses, show horses, zoo animals,
lumber (rough sawed or plain), maple syrup, certain meals, meat and meat products
(fresh, frozen, or canned), milk and cream (condensed or sterilized in hermetically sealed
cans), chocolate, molasses, roasted or boiled peanuts, certain oils, racing pigeons, beet
pulp, sugar cane pulp, rock (except to be used for decorative purposes), rubber, sand,
potting soil, top sail, frozen soup, sugar, cane syrup, maple syrup, tea, cigars and
cigarettes, smoking tobacco, french fried potatoes, and wool products.3*

C. Compliance with State Law

According to the provisions of the FMCSR, every commercial motor vehicle
must be operated in accordance with the laws, ordinances, and regulations of the State or
jurisdiction in which it is being operated unless the FHWA imposes a higher standard of
care in which case the federal regulation must be complied with.®?® States cannot pass
any law, rule or regulation relating to rates, routes or services of any motor carrier>2*
except that state government may impose highway route controls or limitations based on
the size or weight of amotor vehicle or the hazardous nature of cargo®” and may also
mandate minimum amounts of insurance in order to operate on state highways.>*

D. Designating Unsafe Vehicles as Out-of-Service

A vehicle cannot be operated in such a manner asto likely cause an accident or
breakdown of the vehicle except that a vehicle discovered in an unsafe condition may be
driven to the nearest place where repairs can safely be performed.**’ The FHWA
routinely inspects commercial vehicles and will declare out-of-service any vehicle which
by reason of its mechanical condition or loading would likely cause an accident or a
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breakdown of the vehicle.®® FHWA inspectors must record the results of any Driver
Equipment Compliance Check®® and place an out-of-service sticker an any vehicle
which fails an inspection.®* A vehicle marked out-of-service may not be operated until
all repairs required by the out-of-service notice have been satisfactorily completed.®*! No
person may remove an out-of-service sticker prior to completion of the repairs required
by the out-of-service notice.3* A driver must deliver an inspection report at his next stop
at the carrier’ sterminal or facility.* If the driver is not scheduled to stop at aterminal or
facility within 24 hours of receipt of an inspection report, then the driver must
immediately mail a copy of the report to the motor carrier.®** A carrier must certify to the
FHWA within 15 days of the inspection that all violations noted in the report have been
corrected and retain a copy of the report for one year from the date of the inspection.>*®

E. Unsafe Dispatch

A motor carrier cannot schedule arun or require the operation of a commercial
vehicle between points in such period of time as would necessitate the vehicle being
operated at speeds greater than those prescribed by the jurisdictionsin or through which
the vehicleis being operated.®*®

**Practice Pointer: Compare hills of lading and driver logs to determine the average
speed of the driver on hisruns.

F. Pre-Trip Inspections & End of Day Reports

A driver cannot operate a commercia motor vehicle until he has inspected the
following parts and satisfied himself that the parts are in good working order: (1) Service
brakes including trailer brake connections, (2) Parking brakes, (3) Steering mechanism,
(4) Lighting devices and reflectors, (5) Tires, (6) Horn, (7) Windshield wipers, (8) Rear
vision mirrors, and (9) Coupling devices.**’ A driver must also inspect and be satisfied
that all emergency equipment is working properly.>*® Before operating a vehicle, a driver
must be satisfied that the vehicleisin safe operating condition, review the last driver
vehicle inspection report, and if defects were noted and repaired, sign the report.*
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39 49 C.F.R. § 396.9(b).
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Every driver must prepare areport in writing at the completion of each day on
each vehicle operated by the driver concerning the condition of the same parts and
accessories examined during the pre-trip inspection. **° (Daily Inspection Report,
Appendix of Forms, X-6) The report must identify the vehicle and list any defect which
would affect the safe operation of the vehicle or result in its mechanical breakdown.®*
The driver must sign the report and must complete a report for each vehicle operated
during the workday.3* Prior to requiring or permitting a driver to operate a vehicle, the
motor carrier must examine the driver’s report and repair any defect which would likely
affect the safe operation of the vehicle.3* The original driver inspection report and the
certification of any repairs performed to correct the defects identified in the report must
be retained for three months from the date the report was prepared.3*

**Practice Pointer: Request copies of al daily inspection reports for the three-month
period preceding the accident.

G. Annual Inspections

A commercia vehicle must undergo an annual inspection at least once during the
preceding 12-month period, and an annual inspection report must be kept with the
vehicle.*® (Annual Inspection, Appendix of Forms, X-7) The trucking company may
perform the inspection itself or choose to have a commercial garage, leasing company,
truck stop, or other similar commercial business perform the inspection.>* A periodic
inspection performed by an FHWA agent may substitute for the annual inspection aslong
as the FHWA inspection meets the minimum standards for annual inspections.®’ A
motor carrier must insure that any work performed on the brakes of a commercial
vehicle, including all inspections, maintenance, service or repairsto the brakes, is
completed by a qualified brake inspector who has completed an apprentlceshlp program
and has brake-related experience and training of at least one year.*

**Practice Pointer: Request a copy of the annual inspection report covering the date of
the accident.

H. Accident Register
For accidents that occur after April 29, 2003, trucking companies are required to

maintain an accident register listing information about each accident involving its drivers
for athree year period.3* The accident register must contain the following information
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for each accident: (1) the date of the accident, (2) the city and state where the accident
occurred, (3) the driver’s name, (4) the number of injuries, (5) the number of fatalities,
and (6) the involvement of hazardous materials.**® The company must also keep copies
of all accident reports generated by or on behalf of State or other governmental entities or
insurers for each accident listed on the accident register.®*

**Practice Pointer: Request a copy of the accident register for the three year period
preceding the accident and any related documentation.

|. Loading Procedures

Commercial vehicles must be loaded in such a manner as to prevent its cargo
from leaking, spilling, blowing or falling from the vehicle.*? The cargo must be
immobilized or secured to prevent shifting to the extent that the vehicle’ s stability or
maneuverability is affected.®*® All vehicle structures, systems, parts and components used
to secure cargo must be in proper working order with no damaged or weakened
components that will adversely affect their performance.®* Cargo must be firmly
immobilized or secured on or within avehicle by structures of adequate strength,
dunnage or dunnage bags, shoring bars, tiedowns or a combination of these.®> Articles of
cargo that are likely to roll must be restrained by chocks, wedges, a cradle or equivalent
means to prevent rolling.** Federal regulations provide for specific means of securing
logs,*” building products,®® metal coils,®° paper rolls,>*® concrete pipes,** intermodal
containers,** automobiles,** heavy equipment,®* crushed vehicles,** and boulders.*®
Cargo must be secured so that when a vehicle decelerates at arate of 20 feet per second,
the cargo will remain on the vehicle and will not penetrate the vehicle' s front-end
structure.**’ Any vehicle having aload or component which extends beyond the sides
more than 4 inches or more than 4 feet beyond the rear must have the extremities marked
with ared or orange fluorescent warning flag.*® If the projecting load is 2 feet in width
or less, then only one flag is required at the extreme rear of the load.>® If the projecting
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load is greater than 2 feet in width, two flags must be used at the extreme width and
length on each side of the load.3™

J. Responsibilities for Proper Loading

A driver cannot operate a commercia vehicle unless (1) the cargo is properly
distributed and adequately secured, (2) the means of fastening the cargo is secured, and
(3) the cargo does not obscure the driver’ s view or interfere with the movement of his
arms or legs.®™* A driver must assure himself that the load is adequately secured before
he drives the vehicle and must examine the cargo and its |oad-securing devices within the
first 50 miles after beginning atrip and adjust the load-securing devices as needed.*”? The
driver must also reexamine the cargo and its securing devices when he makes a change of
his duty status, after the vehicle has been driven for three hours, or after the vehicle has
been driven 150 miles whichever comes first.3”® The load inspection procedures do not
apply to a sealed trailer when the driver has been ordered not to open it or to atrailer that
has been loaded in a manner that makes inspection of the cargo impracticable.®™

If amember of the public isinjured because of improperly loaded cargo, both the
shipper who loaded the cargo and the carrier may be held liable for the injury.3”® A
shipper that assumes responsibility for loading the vehicle can be held liable for
improperly securing aload under a common law theory of negligence, and federal
regulations will provide evidence of the proper standard of careto be utilized by the
shipper in loading the vehicle.*”® When the driver himself isinjured in an accident, the
shipper cannot be held liable for the improper loading of the vehicle unless the loading
defects are latent and concealed and cannot be discerned by ordinary observation by the
agents of the carrier.®’’ In determining if the defect in loading is patent and should have
been discovered by the driver, a court will take into consideration the experience of the
driver®”® and whether the driver is given assurances by the shipper’s employees that there
is no defect in the loading of the cargo.*”® A motor carrier cannot be held liable for
improperly loading a sealed trailer since the driver does not have the opportunity to
inspect the load.** When a person isinjured during the loading or unloading process at
the shipper or consignee’ s facility, the trucking company’ s liability will be determined
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according to the rules applicable to the facility owner, and the company will be subject to
the same liability or freedom from liability as the owner.®!

**Practice Pointer: Consider a cause of action against the entity that |oaded the vehicle
in addition to the trucking company.

K. Warning Devices for Stopped Vehicles

A vehicle must be equipped with three bi-directional emergency reflective
triangles or at least 6 fusees or 3 liquid-burning flares.*® Liquid-burning flares, fusees,
oil lanterns, or any signal produced by aflame shall not be carried on a commercial
vehicle transporting hazardous materials, flammable gas, or flammable liquid whether
loaded or empty.*** Whenever acommercial vehicle is stopped upon the traveled portion
of ahighway or the shoulder of a highway, the driver of the stopped vehicle shall
immediately activate the hazard warning flashers and continue the flashing until the
driver places warning devices next to the unit.®*

The driver must place warning devices as soon as possible after stopping his
vehicle, but in any case no less than 10 minutes, at the following points: (1) 10 feet away
from the vehicle in the direction of approaching traffic, (2) 100 feet away from the
vehicle in the center of the traffic lane or the shoulder of the road occupied by the vehicle
in the direction of approaching traffic, and (3) 100 feet away from the vehiclein the
direction away from approaching traffic.**> The placement of warning devicesis not
required within the business or residential district of amunicipality except at night or
times when highway lighting is insufficient to make a vehicle discernable at a distance of
500 feet.** |f avehicleis stopped within 500 feet of acurve, crest of ahill or other
obstruction to view, the driver shall place awarning signal up to 500 feet in the direction
of the obstruction to give ample warning to other drivers.®’ If the vehicleis stopped on a
divided or one-way highway, the driver must place one warning device at a distance of
200 feet and one warning device at a distance of 100 feet in a direction toward
approaching traffic and one warning device within 10 feet of the rear of the vehicle.*®

If gasoline or other flammable liquid leaks from a stopped vehicle, no emergency
signal producing aflame shall be lighted or placed except at such a distance as will assure
the prevention of afire or explosion.*®® A lighted fusee or other flame-producing
emergency signal cannot be attached to any part of the commercial vehicle.*® Flame
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producing emergency signals cannot be used for any commercial vehicle transporting
explosive material, any cargo tank vehicle used for the transportation of flammable,
explosive or poisonous materia (whether loaded or empty), and instead a driver must use
emergency reflective triangles, red electric lanterns or red emergency reflectors.®*

When an injured party’ s vehicle collides with a stopped tractor-trailer which has
no warning signals or devicesin place, the federal regulations requiring the placement of
warning signals near the vehicle can be used to establish the carrier’s negligence.** A
carrier can be held liable for an accident involving a stopped commercial vehicle if the
driver fails to place warning markers next to a stopped vehicle, even if the vehicle has
been stopped for less than 10 minutes, since regulations require the driver to place the
signal's as soon as possible.** A failure to place warning signs after remaining stopped in
the roadway for more than 10 minutes may subject a carrier to punitive damages on the
basis that the failure to comply with this guideline demonstrates a conscious indifference
to public safety.** A driver can be held liable for stopping in an emergency lane on the
shoulder of the roadway at night near lanes of high traffic because of the probability that
his vehicle will not be seen by other drivers and the availability of safer resting spots.**

**Practice Pointer: Determineif the tractor was equipped with emergency warning
devicesif the driver did not place them out before the accident.

L. Lights, Reflectors & Retroreflective Sheeting

Headlights must be capable of steady burning at all times.** All lighting devices
required on vehicles must be capable of being operated at al times.**” Guidelines for the
color and positioning of lights on commercial vehicle are located in 49 C.F.R. § 393.11.
Lights and reflectors on the vehicle must meet visibility requirements under nighttime
conditions.**® Reflectors must be applied to the side and rear of thetrailer.®*® The
required lamps and reflectors may not be obscured by the tailboard, by any part of the
load, by dirt or otherwise.*®

Retroreflective sheeting must be applied to each side of atrailer from as close to
the front and rear as practicable.*™ The rear of each trailer must be equipped with
retroreflective sheeting across the full width of the trailer and must have two pairs of
white strips at the top corners of the trailer.*®> Every vehicle must be equipped with a
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hazard warning signal that will cause al turn signals to flash smultaneously as a hazard
warning when necessary.*®® The wiring for the electrical system must comply with all
applicable engineering standards.*®* If a claimant collides with the rear of atrailer in
nighttime conditions, then the carrier can be held liable if the reflectors and lights are not
operating properly or if there is no retroreflective sheeting on the trailer.*®

**Practice Pointer: Retain a conspicuity expert to demonstrate the problems caused by
lack of reflectorson atrailer.

M. Brakes

A commercia vehicle or combination of vehicles must have brakes adequate to
control the movements of the vehicle or combination of vehicles and to stop and hold the
vehicle.*®® Each vehicle must meet applicable service, parking and emergency brake
system requirements.””” Every commercial vehicle, except an agricultural commodity
trailer or pulpwood trailer, must be equipped with a parking brake system adequate to
hold the vehicle under any condition of loading.*® The driver of an agricultural
commodity trailer or pulpwood trailer must carry chocking blocks sufficient to prevent
movement when the trailer is parked.*® Every commercial vehicle must have brakes on
all wheels*° and have an emergency braking system sufficient to stop a breakaway trailer
independent of brake air, hydraulics and other pressure and controls.***

Brake tubing and hosing must be installed in such a manner that insures proper
and continued function of the tubing or hosing and must be secured against chafing,
kinking, or other mechanical damage.*? All connections for air, vacuum or hydraulic
braking must be secure and free of leaks, constrictions or other defects.**® Brake lining
must be installed on the brakes in such a manner as to prevent fading and grabbing and
must be of adequate thickness to provide safe and reliable stopping of the vehicle.** The
pushrod travel cannot exceed 80% of the rated stroke listed by the chamber
manufacturer.*® The reservoirs in the braking system must maintain adequate air
pressure.**® All brakes must be capable of operating at all times.*’ A vehicle must be
equipped with a pressure gauge for the brake system, and asignal that provides awarning
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to the driver when afailure occurs in the vehicle' s service brake system.*® Automatic
adjusting brakes are required to have an out-of-adjustment indicator light which activates
if the brakes are out of adjustment.*'® The service brakes must be capable of generating a
percentage of braking force and stopping distance in relation to the weight of the
vehicle.*

A carrier can be held liable for an accident which occurs because a vehicle's
brakes have not been properly maintained** or because the brakes do not meet the
minimum braking force requirements.*? A carrier can be held liable for punitive
damagesiif the driver failsto conduct a pre-trip inspection and as a result fails to discover
and correct problems with the vehicle's brakes.*”® A maintenance facility cannot be held
liable for negligent maintenance of a vehicle s brakesif the driver fails to conduct the
necessary pre-trip inspection to determine the condition of the brakes prior to the
vehicle' s operation and the driver operates the vehicle despite the brakes feeling funny.*?*

**Practice Pointer: Trailer brakes are usually manually adjusted, and the slack adjusters
are often outside of federal minimum limits. Retain a trucking expert to inspect the unit to
determine if the brakes are properly adjusted.

N. Rear Guards

Every trailer must have arear impact guard to protect against a vehicle going
under the trailer during arear impact collision with the exception of pole trailers,
pulpwood trailers, low-chassis vehicles, special purpose vehicles and wheels back
vehicles.”® For trailers manufactured after January 26, 1998, the outermost surfaces of
the horizontal member of the guard must extend within 4 inches of the side extremities of
the trailer,*?® and the bottom edge of the guard must be less than 22 inches from the
ground*?” with the guard itself within 12 inches of the rear extremity of the trailer.*?® For
trailers manufactured after December 31, 1952, the guard must be within 18 inches of the
side extremities of the trailer, 30 inches from the ground, and within 24 inches of the rear
extremity of the trailer.**® The rear impact guard must be substantially constructed and
attached by means of bolts, welding, or other comparable means.*® If the rear impact
guard breaks in arear-end collision, then the carrier can be held liable for improper
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welding and attachment of the guard and aggravation of the claimant’sinjuries resulting
from the vehicle going under the trailer.***

Although the FMCSR only apply to carriers, a manufacturer can also be held
liable for atrailer that fails to meet federal guidelines requiring rear guards since this
failureis evidence that ajury can consider in determining if the trailer is a defective
product.** Federal regulations require arear bumper or guard designed to provide
protection during rear-end collisions with the trailer, and atrailer without a bumper or
guard does not comply with this provision even though the trailer is less than the
minimum height from the ground.*** A manufacturer can be held liable for a defective
rear guard, even if it conforms to minimum federal standards, if the claimant can prove
that the industry standard required stricter guidelines than the federal rules or that the
guard was still unreasonably dangerous despite compliance with the federal guidelines.***

**Practice Pointer: If the accident involves crush damage from riding under the rear of a
trailer, consider a cause of action based on a defective rear guard. Preserve the rear guard,
if present, and consider filing an action against both the trucking company and
manufacturer.

O. Windows & Mirrors

Windows and windshields may be tinted as long as the tinted glazing is not less
than 70 percent of the light at normal incidence.**® No device may be mounted on the
windshield lower than 6 inches below the upper edge of the windshield.**® Decals must
be placed within 4 inches of the bottom of the windshield.*

Every commercial vehicle must be equipped with awindshield wiping system
with at least two windshield wiper blades.”*® The vehicle must be equipped with a
method to remove ice, snow or frost on the outside of the windshield and condensation on
the inside of the windshield from the driver’s view.** Every vehicle must be equipped
with two rear-vision mirrors, one at each side, firmly attached to the outside of the
vehicle, and the mirrors must reflect to the driver aview of the highway to the rear and
aong both sides of the vehicle.**

P. Fuel Systems
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Liquid fuel tanks must comply with construction guidelines and meet pressure
and performance requirements.*** The fuel system must be located within the width of
the motor vehicle, and the fuel line must be flexible and secured against chafing, kinking
or other causes of mechanical damage.**? No driver or employee of amotor carrier may
smoke or use an open flame in the vicinity of amotor vehicle being fueled or fuel a
vehicle with the engine running, except when necessary.**® When fueling a vehicle, the
nozzle of the fuel hose must be in continuous contact with the intake pipe of the fuel tank,
and the driver may not permit any person to engage in such activities as would be likely
to result in fire or explosion.*** No person shall dispatch or drive acommercial vehicle
where an occupant has been affected by carbon monoxide, where carbon monoxide has
been detected in the interior of the vehicle, or when amechanical condition of the vehicle
is discovered which would be likely to produce a hazard to the occupants by reason of
carbon monoxide.**°

Q. Frames, Axles & Steering Systems

The frame of any commercial vehicle cannot be cracked, loose, sagging or
broken.**® Bolts or brackets securing the cab or the body of the vehicle to the frame
cannot be loose, broken or missing.**” The cab compartment doors or door parts used as
an entrance or exit cannot be missing or broken or wired shut.**® The hood must be
securely fastened and the front bumper cannot be missing, loosely attached or protruding
beyond the confines of the vehicle so as to create a hazard.**® Wheels and rims cannot be
cracked or broken and no nuts or bolts may be missing or loose.**° No axle positioning
part can be cracked, broken, loose, missing or out of alignment.** Adjustable axle
assemblies cannot have locking pins missing or disengaged and the leaf springs, coil
springs and torsion bars cannot be cracked, broken, or out of position.*** The air pressure
regulator valve cannot allow air into the suspension system until at least 55 psi isin the
braking system, and air |eakage shall not be greater than 3 psi in a5 minute time period
when the air gauge shows normal pressure.** A carrier can be held liable for the rear
axle separating from the chassis and striking another vehicle without proof of negligence
since the separation of the axle would not have happened without the negligence of the
driver in failing to properly maintain the chassis and axles.***
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The steering wheel must be secured and cannot have any spokes cracked through
or missing.** The steering column must be securely fastened and universal joints cannot
be worn, faulty or repaired by welding.**® All components of the power steering system
must be in operating condition and have sufficient fluid in the reservoir.*’

R. Towing Devices

Coupling devices connecting vehicles must be designed, constructed, and
installed so that when the combination is operated in a straight line the path of the towed
vehicle will not deviate more than 3 inchesto either side of the path of the vehicle that
tows it.*® The fifth wheel is the device on the back of the tractor that locks onto the
kingpin on the trailer to connect the tractor to the trailer. Every fifth wheel must have a
locking mechanism to prevent separation of the upper and lower half of the fifth wheel
assembly.*® A trailer must be connected with a tow-bar that is structurally adequate for
the weight being drawn and is properly and securely mounted with alocking device that
prevents accidental separation of the trailer.*® A trailer must be connected to the towing
vehicle by a safety device to prevent the trailer from breaking loose in the event the tow-
bar fails or is disconnected.*®*

**Practice Pointer: If the accident involves detachment of atrailer, consider a cause of
action based on a defective tow bar. Remember to preserve the tow bar, if present, and
consider filing an action against both the trucking company and manufacturer.

S. Tires

No commercial motor vehicle may be operated on any tire that (1) has body ply or
belt material exposed through the tread or sidewall, (2) has any tread or sidewall
separation, (3) isflat or has an audible leak, or (4) has a cut to the extent that the ply or
belt material is exposed.*® Any tire on the front wheels of a bus, truck, or truck tractor
must have atread groove pattern depth of at least 4/32 of an inch at any point in a major
tread groove.*® All other tires must have a tread groove pattern depth of at least 2/32 of
an inch when measured in amajor tread groove.*®* Motor vehicles cannot be operated
with loads that exceed aweight greater than the tire’ s capacity.*®®

“*® 49 C.F.R. § 393.209(a).
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**Practice Pointer: In dry weather, tires with less tread depth actually stop avehicle
faster than tires with more tread depth. The lack of tread depth is only afactor in an
accident involving wet conditions.

T. Speedometer & Radar Detectors

Every vehicle must be equipped with a speedometer indicating vehicle speed in
miles per hour and operating within 5 mph of the actual speed.*® A carrier can be held
liable for its failure to have an operating speedometer in avehicleif speedisa
contributing factor in the collision.*®” No driver shall use aradar detector in acommercial
vehicle or operate acommercial vehicle that is equipped with or contains any radar
detector.*® No motor carrier shall allow adriver to operate a motor vehicle that is
equipped with a radar detector.*®®

**Practice Pointer: The use of aradar deviceis strictly forbidden by the federal
regulations and provides an aggravating circumstance that usually alows the imposition
of punitive damages.

U. Miscellaneous Equipment & Accessories

A sleeper berth must be equipped with a means of preventing gection of the
occupant of the sleeper berth during deceleration of the vehicle.*”° Every vehicle must be
equipped with ahorn in such a condition as to give an adequate and reliable warning
signal.*”* Any exhaust system must be designed where its location will not result in
burning, charring or damaging the electrical wiring, the fuel supply, or any combustible
part of the motor vehicle.*? The flooring of all vehicles must be substantially constructed
so as to be free of unnecessary holes and openings to minimize the entrance of fumes,
exhaust gases or fire.*"®

Any television viewer or screen must be placed in the vehicle in such a position
that it is not visible to the driver while he is operating the vehicle and cannot be operated
by the driver from his seat.*”* The noise level within the interior of the vehicle cannot
exceed 90 decibels.*” Every power unit must be equipped with a fire extinguisher that is
properly filled and located so that it is readily accessible for use.*”® Each commercial
vehicle must be equipped with a seatbelt.*”” A driver must be properly restrained with a

“6 49 C.F.R. §393.82.
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seat belt when operating acommercial vehicle.*”® No open flame heater may be used
while the vehicleisin motion.*”® Every motor vehicle must be properly lubricated and
free of oil and grease |eaks.*®°

V. Crossing Railroad Tracks

A driver may not shift gears while crossing railroad tracks.*** A driver must stop
within 50 feet and not closer than 15 feet from arailroad crossing and listen and look for
an oncoming train before crossing the tracksif he is operating (1) a bus transporting
passengers, (2) acommercia vehicle transporting flammable, explosive or poisonous
materials, (3) a cargo tank motor vehicle, whether loaded or empty, used for the
transportation of any hazardous material, or (4) a cargo tank motor vehicle loaded with an
exempt commodity or acommodity which has atemperature above its flashpoint at the
time of loading.*® A stop is not necessary at a streetcar crossing or railroad tracks used
exclusively for switching purposes, at arailroad crossing when an officer or flagman
directstraffic, at a crossing where afunctioning traffic signal is transmitting agreen light,
at an abandoned railroad crossing, or at a spur line railroad grade crossing marked with a
sign reading “Exempt.” *® In every other situation, acommercial vehicle approaching a
railroad crossing must be driven at arate of speed which will permit the vehicle to be
stopped before reaching the nearest rail of such crossing and cannot be driven over such
crossing until due caution has been taken to ascertain that the courseis clear.*®*

W. Adverse Weather Conditions

A driver must exercise extreme caution when hazardous conditions, such as those
caused by snow, ice, seet, fog, mist, rain, dust or smoke, adversely affect visibility or
traction.”® Speed must be reduced when such conditions exist, and the operation of the
vehicle must be discontinued if conditions become sufficiently dangerous.*®® When
stopping a vehicle in adverse weather conditions endangers passengers, then the vehicle
may be operated to the nearest point at which the safety of passengers is assured.**’
Federal regulations governing driving in adverse weather conditions set the standard of
care for acommercial driver.”® A driver who isinvolved in an accident during a snow
flurry is held to the standard of extreme care because of the regulations governing driving
in adverse weather conditions.**®
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**Practice Pointer: A strong argument can be made that acommercial driver must use
extreme care rather than ordinary care when driving in adverse weather conditions based
on the federal regulations.

X. Unauthorized Passengers

Unless specifically authorized in writing by the motor carrier, no driver shall
transport any person or permit any person to be transported on any commercial vehicle
other than a bus.*® No written authorization shall be necessary for the transportation of
employees or other persons assigned to a vehicle by the motor carrier, any person
transported when aid is being rendered in case of an accident or emergency, or an
attendant delegated to care for livestock.*** A carrier cannot be held liable for an accident
based solely an the presence of an unauthorized passenger in atractor-trailer absent
evidence that the passenger caused the accident.**?

**Practice Pointer: An unauthorized passenger can distract adriver causing an accident
and may also void insurance coverage.

Y. Hazardous Materials Transportation

Every motor vehicle transporting hazardous materials must be driven and parked
in compliance with the laws, ordinances, and regulations of the State or jurisdiction in
which it is being operated unless the Department of Transportation requires a more
stringent obligation or restraint.*®® A vehicle transporting hazardous materials of any kind
cannot be operated near an open fire unless the driver hasfirst taken precautions to
ascertain that the vehicle can pass safely without stopping *** A vehicle transporting
hazardous material's cannot be parked within 300 feet of an open fire.**> No person may
smoke or carry alighted cigarette within 25 feet of a motor vehicle containing flammable
or explosive materials.*® When a vehicle transporting hazardous materialsis being
fueled, its engine must be turned off and a person must be in control of the fueling
process while the fuel tank is filled.*’

A driver transporting hazardous materials must examine the tires at the beginning
of the trip and each time the vehicleiis parked.*® If atireisflat, leaking or improperly
inflated, the driver must cause the tire to be repaired, replaced or properly inflated before
the vehicleis driven, except the vehicle may be driven to the nearest safe place.*® If a

“% 49 C.F.R. § 392.60(a).
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tireisfound to be overheated, the driver shall immediately remove the overheated tire
and discontinue operation of the vehicle until the cause of the overheating is corrected.>®

A motor carrier that transports hazardous materials must provide its drivers with
instructions concerning the federal regulations governing hazardous materials and
procedures to be followed in the event of an accident or delay.> States may designate
certain routes for the transportation of non-radioactive hazardous material (NRHM)>*
and carriers shall comply with the State designations in transporting NRHM loads.”®

A vehicle transporting explosive hazardous material must be attended by its driver
or aqualified representative at all times unless the vehicleis located on the property of
the carrier, shipper or consignee.®® The vehicle may not be parked (1) within 5 feet of a
traveled portion of a public street or highway, (2) on private property without the
knowledge and consent of the person in charge of the property and who is aware of the
hazardous nature of the materials, or (3) within 300 feet of a bridge, tunnel, dwelling or
place where people work, congregate or assemble except for brief periods when the
necessities of operation require the vehicle to be parked in such a manner.>®

A vehicle containing hazardous materials other than explosive materials must be
attended by its driver while located on a public street, highway or shoulder of a public
highway.>”* The motor vehicle is considered to be attended if the person in charge of the
vehicle is awake on the vehicle or within 100 feet of the vehicle with an unobstructed
view.*” The vehicle cannot be parked within 5 feet of the travel portion of a public street
or highway except for brief periods when the necessities of operation require the vehicle
to be parked in such a manner.>®

Z. Buses

Every bus shall have a 2 inch wide line drawn at the rear of the driver’s seat
indicating that passengers may not occupy a space forward of the line.”® A sign shall be
posted near the front of the bus stating that it is a violation of the Federal Highway
Administration’s regulations for a bus to be operated with persons occupying the
prohibited area.>™° Buses may not have any seat that is not securely fastened to the
vehicle.®™ A bus may not be operated unless (1) all standees are rearward of the standee
line, (2) al aisle seats conform to federal requirements, and (3) baggage and freight on
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the bus is stowed and secured in a manner which assures unrestricted freedom of
movement to the driver and his proper operation of the bus, unobstructed accessto all
exits by any occupant of the bus, and protection of occupants of the bus against injury
resulting from the falling or displacement of articles transported in the bus,>*

Buses are required to have push-out windows or emergency exits.>** Emergency
exits on abus must be clearly marked with the words “Emergency Door” or “Emergency
Exit” and operating instructions on how to open the door.>'* These provisions do not
apply to the transportation of prisoners.®*

VII. Insurance Coverage
A. Minimum Insurance Requirements

Federal regulations require a motor carrier of non-hazardous property to have an
insurance policy or surety bond in place in the amount of $750,000 to cover liability for
injuries to the public.>'® A carrier of certain hazardous materials must have insurance or a
bond in the amount of $5 million dollarsin liability coverage.>’ Whenever an insurance
policy and a governing statute requiring minimum insurance are in conflict, the statute
controls and the policy is automatically amended by operation of law to conform the
statutory minimum.>*® The minimum insurance requirements do not apply to reform
excess or umbrellainsurance policies.™

B. The MCS-90 Endorsement

The MCS-90 endorsement is part of any insurance policy issued to a motor carrier
in order to comply with federal minimum insurance requirements.® The endorsement
states:

“In consideration of the premium stated in the policy to which this endorsement is
attached, the insurer (the company) agrees to pay, within the limits of the liability
described herein, any final judgment recovered against the insured for public liability
resulting from the negligence in the operation, maintenance or use of motor vehicles
subject to the financial responsibility requirements of Sections 29 and 30 of the Motor
Carrier Act of 1980 regardless of whether or not each motor vehicleis specifically
described in the policy and whether or not such negligence occurs on any route or in any
territory authorized to be served by the insured or elsewhere. Such insurance asis

2 49 C.F.R. § 392.62.
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afforded, for public liability, does not apply to injury to or death of the insured’'s
employees while engaged in the course of their employment, or property transported by
theinsured, designated as cargo. It is understood and agreed that no condition, provision,
stipulation, or limitation contained in the policy, this endorsement, or any other
endorsement thereon, or violation thereof, shall relieve the company from liability or
from the payment of any final judgment, within the limits of liability herein described,
irrespective of the financial condition, insolvency or bankruptcy of the insured. However,
all terms, conditions, and limitations in the policy to which the endorsement is attached
shall remain in full force and effect as binding between the insured and the company. The
insured agrees to reimburse the company for any payment made by the company on
account of any accident, claim or suit involving a breach of the terms of the policy, and
for any payment that the company would not have been obligated to make under the
provisions of the policy except for the agreement contained in this endorsement... The
limits of the company’ s liability for the amount prescribed in this endorsement apply
separately to each accident and any payment under this policy because of any one
accident shall not operate to reduce the liability of the company for the payment of final
judgments resulting from any other accident.” %

The MCS-90 endorsement requires the insurer to act as a surety for any injury to
the public caused by the carrier during interstate transportation and to be responsible for a
judgment against the carrier even though no coverage may exist under the policy issued
by the insurer.>* The primary purpose of the MCS-90 endorsement is to assure that
injured members of the public are able to satisfy ajudgment from negligent interstate
carriers.®* The MCS-90 endorsement does not create coverage where it did not formerly
exist but only imposes areimbursable obligation as to final judgments rendered against
the named insured.>** Pursuant to the terms of the endorsement, an insurer is required to
satisfy a judgment against the motor carrier even if the vehicle involved in the accident is
not listed as a scheduled auto.”®

When the policy isissued to the trucking company operating the vehicle, the
MCS-90 endorsement traditionally only applies to judgments against the named insured
and not to permissive users®® or drivers even if the drivers are employees of the
carrier.®®” However, the MCS-90 endorsement has been expanded to collect a judgment
against a corporation when the policy isissued to the corporation’ s sole shareholder and
the plaintiff pierces the corporate veil.>®® When the policy is issued to the trailer owner,
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the MCS-90 endorsement has also been expanded to modify the definition of insured and
require the insurer to indemnify both the driver and the owner of the tractor.>*

In 2005, the FM CSA issued an advisory opinion attempting to limit the scope of
the MCS-90 endorsement.>* The advisory opinion states as follows:

Q: Does theterm “insured,” as used on Form MCS-90, Endorsement for
Motor Carrier Policies of Insurance for Public Liability, or “Principa”, as
used on Form MCS-82, Motor Carrier Liability Surety Bond, mean the
motor carrier named in the endorsement or surety bond?

A: Yes. Under 49 C.F.R. 387.5, “insured and principal” is defined as “the
motor carrier named in the policy of insurance, surety bond, endorsement,
or notice of cancellation, and also the fiduciary of such motor carrier.”
Form MCS-90 and Form MCS-82 are not intended, and do not purport, to
require amotor carrier’ sinsurer or surety to satisfy ajudgment against any
party other than the carrier named in the endorsement or surety bond or its
fiduciary.

The effect of the advisory opinion has not yet been addressed by any reported appellate
decisions.

The MCS-90 endorsement does not apply to shipments in intrastate commerce
even if transported by a carrier with interstate authority,>*! but does apply to the
transportation of an exempt commodity in interstate commerce.>* The endorsement
does not control disputes among multiple insurers over which insurer should bear the
ultimate financial burden for the loss, and the terms of the policies will control the issue
of which policy provides primary coverage.>** An insurer cannot in good faith refuse to
pay ajudgment against a trucking company when the MCS-90 endorsement is part of the

policy.>**

A State Public Service Commission may adopt regulations requiring an
endorsement similar to the MCS-90 for insurance policies for intrastate carriers, and this
endorsement will require an insurer to be responsible for ajudgment against a carrier
regardless of whether the vehicle involved in the accident is a scheduled auto.*® State
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regulations also make an insurer liable for aloss to the extent of the minimum limits of
required insurance coverage regardless of the actual policy limit.>*

**Practice Pointer: If the amount of coverageis an issue, try to utilize the MCS-90
endorsement to pursue arecovery from the trailer’ sinsurer.

C. Cancellation of aPolicy

The MCS-90 endorsement must specify that: “ Cancellation of this endorsement
may be effected by the company or the insured by giving (1) 35 days notice in writing to
the other party (said 35 days notice to commence from the date the notice is mailed, proof
of mailing shall be sufficient proof of notice), and (2) if theinsured is subject to the
FMCSA'’sjurisdiction by providing 30 days notice to the FMCSA (said 30 days notice to
commence from the date the notice is received by the FMCSA at its office in
Washington, D.C.).”>¥

Federal regulations require that certificates of insurance cannot be canceled or
withdrawn until 30 days after written notice has been given to the Board by the insurance
company, surety or sureties, motor carrier, broker or other party which period of 30 days
shall commence to run from the date such notice on the prescribed formis actually
received by the Board.>® Certificates of insurance or surety bonds may be replaced by
other certificates of insurance, surety bonds or other security and the liability of the
retiring insurer or surety under such certificates of insurance or surety bondsis
terminated as of the effective date of the replacement certificate of insurance provided the
policy is acceptable to the Commission under the rules and regulations of this part.>*

Aninsurer must also comply with state law regarding notice provisions before
canceling apolicy on file with a State Public Service Commission and afailure to give
the notice required by State law can create continuous coverage despite the intent of the
insurer to cancel the policy and the availability of other coverage.®® If theinsured is
engaged solely in intrastate commerce or the insured tells the insurer that it is not
engaged in interstate commerce after such information is requested by the insurer, the
insurer does not have to comply with federal regulations and only needs to meet the state
law requirements.>*' However, afailure to cancel a policy in accordance with federal or
state law provisions does not necessarily mean that the predecessor insurer’s policy
provides primary coverage in a dispute between insurers.>?

**Practice Pointer: If the amount of coverage is an issue, review filings with state
agencies to make sure all predecessor policies were properly cancelled. If aformer
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insurer failed to properly notify the state agency of the cancellation, the policy may still
bein effect.

D. Passenger Exclusions

An exclusion of coverage for passengersin acommercial vehicleisvalid and
enforceable, but a policy with such an exclusion will still be conformed to provide the
minimum amounts of coverage for commercia vehicles required by federal and state law
when a passenger isinjured in an accident.>®

E. Direct Action against Insurer

Some jurisdictions allow a cause of action to be maintained against the insurer of
atrucking company as a named party defendant whenever an accident occurs.” The
rationale for allowing a direct action against the insurer is that the insurer acts as the
surety of the trucking company for the benefit of the public since the trucking company
could not obtain authority to operate in interstate commerce without filing its proof of
insurance.>® (Proof of Insurance, Appendix of Forms, X-10)

**Practice Pointer: If your jurisdiction has a direct action statute, always name the
insurer as a party defendant.

VIII. Handling a Trucking Case
A. Accident Investigation

Thefirst step in properly handling a trucking case isto retain an accident
reconstructionist to investigate the accident scene, photograph and document the physical
evidence and discover as much information as possible from the investigating officers.
Skid marks and other physical evidence begin to fade and disappear within days after the
accident depending on the weather conditions. If you can retain aqualified
reconstructionist and have him at the scene within 48 hours of an accident, you have a
strong likelihood of being able to independently document skid mark lengths and
measurements and other physical evidence. After thistime period has expired, your
reconstructionist will have to rely on the painted marks | eft at the scene by the
investigating officers and the measurements obtained during their investigation as abasis
for estimating speeds and movements of vehicles. Y ou should make every attempt to
have a reconstructionist examine the accident scene as soon as possible.

When acommercial vehicleisinvolved in a serious accident, the DOT, PSC or
FHWA will usually conduct a post-accident inspection of the tractor and trailer. This
inspection will document any problems with the unit, especialy any problems with the
braking system or tires. However, the purpose of the governmental post-accident

> Guinn Transport, Inc. v. Canal Insurance Co., 507 S.E.2d 144 (Ga. 1998).
> See 0.C.G.A. §46-7-12.1.
> Jackson v. Sluder, 569 S.E.2d 893 (Ga. 2002).




inspection is to determine the extent of any mechanical problems with the vehicle and
decide whether or not to place it out-of-service. The safety inspector is not trying to
determine the cause of the accident. In order to further understand the cause of the
accident, your reconstructionist, or a separate trucking expert depending on the
reconstructionist’ s qualifications, will need to inspect the vehicles involved in the
accident and document the results of hisinspection.

B. Preservation of Evidence

Y ou should send a spoliation letter to the trucking company and its insurer listing
all documents and physical evidence to be preserved and maintained after the accident.
The letter must state that the company keep all documents related to the unit and driver
for the one-year period prior to the accident and outline the importance of these
documentsto your client’s cause of action. It iscrucia in cases alleging a manufacturing
defect that the rear guard, tow bar, or other allegedly defective parts are kept and
maintained. Y ou should also request that the company remove the electronic control
module (*ECM”) from the tractor and preserve it for later examination. The ECM
controls the systems on the tractor unit, and electronically records data concerning the
operation of the tractor including speeds, brake system operations and engine controls.
This information can be downloaded by the manufacturer and could be vital in
determining the mechanical condition and performance of the unit at the time of the
accident. Manufacturers began routinely using electronically controlled systems on
tractors starting in the mid-1990’ s, and most units currently on the road have an ECM. In
addition to sending a spoliation letter, you should contact the appropriate state agency to
obtain copies of any filings and certificates concerning the trucking company.

C. The Complaint

Before filing your complaint against the trucking company, you should analyze
the possibility of also bringing a products liability action against the manufacturer of the
tractor, trailer or any component part within the unit. Y ou should analyze the viability of
aclaim against the broker or shipper and the possibility of bringing an action against the
insurance company for negligent hiring of the driver if asmall trucking company is
involved. If your jurisdiction has a direct action statute, you should name the insurer as a
party defendant in addition to the trucking company. Y ou should include in your
complaint all applicable theories of liability including: (1) Negligent hiring, entrustment
or retention, (2) Negligent inspection, maintenance or repairs, (3) Violations of the
FMCSR, (4) Driver fatigue, and (5) Punitive damages.

D. Discovery

During the course of discovery, you should serve requests for the following
documents: (1) Driver’s qualification file; (2) Driver’slogsfor at least the eight day
period preceding the accident; (3) Daily inspection reports for the three month period
preceding the accident, (4) Annual inspection report covering the date of the accident, (5)
Inspection, maintenance and repair records for the one year period preceding the accident



and the six month period subsequent to the accident, (6) Printouts or data from on-board
recording devices, (7) Downloadable data from the ECM, (8) Post-accident drug and
alcohol tests, (9) Accident register for the time period preceding the accident, (10) Bills
of lading, weight tickets, hotel receipts and similar documents for the eight day period
preceding the accident, (11) Policy and procedure manuals, and (12) Training documents.
Y ou should take the deposition of the safety director, who is the person designated by the
trucking company to be in charge of its safety program. The safety director should be
guestioned at length about the company’s hiring criteriain general and asit applies to the
driver involved in the accident, the company’ s safety records, its safety policies and
procedures and its methods of monitoring its drivers.

E. Trucking Experts

Y ou will inevitably need at |east one trucking expert to assist you in prosecuting
your case. The key is determining the issues presented by the facts of your case, and then
retaining the most qualified expert on each issue. At bare minimum, you will need an
accident reconstructionist to help you recreate the accident and the speeds and
movements of the vehicles. You can also expect to retain atrucking expert for issues of

conspicuity, mechanical failures, defective parts, driver fatigue, negligent hiring and
retention, and compliance with federal regulations.

X. Appendix of Forms

X-1. Sample Spoliation Letter

X-2. Driver Application

X-3. Road Test

X-4. Annual Review of Driving Record
X-5. Driver’'sLog

X-6. Daily Inspection Report

X-7. Annual Inspection

X-8. Bill of Lading

X-9 MVR with Disqualification

X-10 Certificate of Insurance



IX. The Trucking Claims Checklist
A. Investigation of Accident

1. Retain Reconstruction Expert to Investigate Accident and Photograph Scene
2. Retain Trucking Expert to Inspect Vehicle
3. Obtain Post-Accident PSC, DOT or FHWA Inspection Reports

B. Preservation of Evidence

1. Obtain Motor Carrier Certificates and Filings from State Agencies
2. Send Spoliation Letter to Trucking Company and its Insurer
3. Request ECM Data

C. Complaint

1. File Direct Action Against Insurer if allowed under State Law
2. Determine Product Liability Claims against Manufacturer
3. Examine Potential Claims against Broker or Shipper
4. Find out if Insurer Screened Drivers
5. Determine Theories of Liability against Trucking Company
a. Negligent Hiring, Entrustment or Retention
b. Negligent Inspection, Maintenance or Repair
c. Violations of FMCSR



d. Driver Fatigue
e. Punitive Damages

D. Discovery

1. Request all Documents Required by Federal Regulations
a. Driver’ s Qualification File
b. Driver'sLogs
c. Daily Inspection Reports
d. Annual Inspections
e. Maintenance and Repair Records
f. On-board Recording Devices
g. Downloadable Data from ECM
h. Post-Accident Drug and Alcohol Testing
i. Accident Register
j. Bills of Lading, Weight Tickets, Hotel Receipts
k. Policy and Procedure Manuals
|. Training Documents
2. Take the Safety Director’s Deposition

E. Trucking Experts. What Issues are in My Case?

1. Industry Standards and Common Practices
2. Operation of Commercial Vehicles

3. Driver Fatigue/ Driver's Logs

4. Compliance with Federal Regulations

5. Negligent Hiring and Retention

6. Inadequate Maintenance or Repairs

7. Defective Parts or Mechanica Failures
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